
way. If, ou the other hand, he was walking along No. 5
track when lie was struck, the case falis to the groundl, as
there is no0 evidence of negligence in the condition of thie
track or the management of tlie engine. 1If decýeased iad
reachped the space between tracks 4 and 5, lie miust haive douie
se by crossing in front of the cars, wicl-i had just bieu or
were just being shunted into the latter aftcr- 1w had scti the
switch; lu other words, lie iust have passed to that place
fromi the switch on the other eidle of thiat track. Ile is fouind
just behiind tlie front whcels of the truick of the second car,
the first car having been entirely derailcd. N\o othier cause,
for thits circumstance is suggested, except thiat thet car had
passed over the deceascd, and it appears, to mc( equaiilly con-
aitent with ail the facta in evidence that lie was struck, whule
just crossing the track in front of that car, as thati he 'waa
walking along the space betwecn the tracks and slipped Into
the track aud under the first or second car. If the first, car
had not been derailed, tliere would be littie or no roomi for
doubt that deceased was walkiug betweeu tlie tracks, but that
laet renuoves the vital question, wlietlier lie was walking along-,
the track or betweeu the tracks, into the region of conjectu.
The position iu whicli dcceased's body was, fouind caiiiit asý-
sist us, as the learned trial Judge, observeid, for the si[ddcnT
collisiou with the car miiglit have tlirown it into auyv imin-
able position. The Court below lias assýumied that t1e place
where bie slipped was betweenýi the tak.Thi, huwNe\or,
~assunes the very question Lu issue. IJpou that the(ory' a now
trial would be right, becauise, as I have saidl, t1ire \%as cývi-
dence thiat the place was in a slîippery and dlanigerouis condi-
tion. It would iu tliat case ho quite unnecessary' to lay stres
on the deceased's answer to thc question as to liow the acci-
dent liappened. That was n answer to a question put s;ome

minutes alter the happening of the accident. and, een if it
was properly admitted as beiing part of tlie res gestýe, 1(do not
see how it aids tlie plaintiff iu proving wliere deceased was
when lie was struck. It is qunite as consistent withi one thieory
as witi tlie etolier. Rie niay have slipped. ou the track or be-
tween the tracks, but unless it points to the latter it carnies,
the case no lurtlier.

The learned, trial Judge's opinion evidently mxas itlut thiere
Iras ne case for the, jury. And as that, after a careful ex-
amnination of the evidence, is my own viewr, I think that the
annDeal shojuld be allowed.


