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PHYSIOAL 1EXAMI1NATION OF PLAINTIEF IN PESONUZ.

INJURY CASES.

flY JAMU! BAIRD, ESQ.

TRE compulsory examination of the
plaintiff in an action for damages
sPstained in a railway accident, or iii any
case where personal injuries have &een
sustained by reason of the al.legec
negligence of a railway or other corpora-
tion, through the acts or conduct, of its
employees, or of an individual, Nvhere the
injuries are attributabie to a common
carrier's neg]ect, or that of his ernploye
is exciting consiclerable interest among
jurists as welI as surgeons, corporations
and othbers, who a-re defendants in this
class of cases.

It would hardly be possible, in a
short article Wo discuss thbe suhject tt
Iength ; but 1 have feit that it iniglit
serve a useful purpose Wo introduce the
consideration of soine of the questions
involved, by a cursory examir-ation of the
present state of the law% lu Ontario,
England, and soine of the Stateze of the
American Uin

In lleily vs. City of London, et ail
14 Ont. Pr. Rep. 171 the question lvas
fuliy discussedl.!-This decision was mnade
7th March, 1891, on an app-eal from t.he
decision of a master in oidinary re es>
a motion for an order to compel, the
examination of a 'woman who had
broiight suit to recover damiages for an
injury iii a negligence case.

Sucli an order had heen madle in
1[err vs. Towvn of ?arlkd"ale, but "a sim.
ilar order had been refused in Allen vs.
Township of Yarmouth. (Yot reporteci.)

The Master ifi Ordinary, Mr. Thomias
Hodgins, Esq., Q.C., plaoed lb upon thie
3ground:

IlThat by the common law anyt
unlawvfu1 'setting upon,' o-r interference-

-thanother's person, is an insii1t
(iisitltus), and that the court had noý
rigit, or power to order to, be done by
surgeons what the conimon Iawv forbids,'
and lie held-

"9If these defendants are entitled to
this compulsory exhibition and ex-
*arination of the person of this plaintiff,
in such a way as their surgeons niay
deterinine, it must follow that they have
also, the right Wo uave a simular nxhibition.
and exa-mination miade by or before the-
jury, for a jury is entitlcd to see as w'ell
as to hear for theniselves.

l" A nd if one part of the person xnay
be subjiectedl to zuch an examination, so.
xnay every part; and thus judicial.
sanction might be given. to a proceeding.
trenching upon another- rule of ]aw.-

get.igthe exposure of the person.
"On no principle of Iawv, that I arn.

fainiliar with, can acts which involve
-%hlat is forbidden by the criminal. ]aiv
be authorized by order of the court."

This decision of the master -was-
aflirmed on appeal. The opinion by
Street, Justice, holdin:-

"I arn deanl of the opinion that the
]earned master was rigit la ths, result at
wbich lie arrived, and that bis. appeal
should therefore be dismissed. The order
asked for, if mnade w~ould carry thie lanw of
discovery to a degree lhithertu unknowe'
Wo the Englisii andi Canadian ]aw in.
cases of this nature. It is true that ini
certain - exceptional cases parties have
been compelled to submir, W exaTinations
sucli as that, now ask-ed, as ior exaniple in
açtions in tie English Divorce Courts
for annulling niarriages mpon grounds.
iiecessitating such examinations-, lu order
that the court might not be imposeci upon.
But in actions of our courts the pv~ties.
have certain, ]inited rights of exaniination.


