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RouTLEDag ET AL. v. Low ET AL,. [Eng. Rep.

cd. Messrs. Routledge appealed, aud the
respondents having, at the suggestion ot the
Lords Justices,,served notice of motion for a
decee, the appeal motion and the cause were
heard together in Nov. 1865. The Lords Justices
made a decreo iu favour of' the respoudents
hence the present apposi.

The case is reported in the court below 10 L.
T. Rep. N. S. 838, and 33 L. J. 717, Ch.

Sir Roundeli lmer and S/iopter, Q.C(SclroM-
berg with them) for appellants-The Copyright
Act (5 & 6 Vict. c. 45), docs not affect Canada,
vwhich has a legisisture of its own, there is no
express mention of Canada iu the Act, and gen-
eral words will uot suffice to include it. WVe had
already professedl te give up legislatingfor Canada,
by the 3 & 4 Vict. c. 35, and prier to the Copy-
right Act the Canadians had passed a copyright
Act of their own, the terras of whieb thc autio-
ress in the present case had not complied with.
Under the Canadian Act, she ia net entitled te
copyright, but if the decision ofthe Lords Justices
bo upheld shc wîll obtain it under 5 & 6 Viet. c.
45 in direct contravention cf the Canadian Act.
lIt is a well-known principis of law tha t sehere
there is a generai and special statute,' an d the
provisions cf the eue are net consistent with the
provisions of the other, that the special statute
ouglie te prevail, therefore in this case the Cana-
dise Act must ho held te govern the respondents
dlaim :(Fitzgerald v. Champneys, 2 Jo. & Hi. 81,
55 ; 8ý0 L. J. N. S. 777, Ch.) The remqrks cf
Lord Crsnwortb in Brook v. Brook, 9 Il. of L.
Cas. 193, 222, in reference to the limitation ef
the operatien of the 5 & 6 Will. IV, c 54, may ho
applied with advantage te the preserit Act. A
foreigner rosiding iu Canada canuot bo held ta
be a British subject within the meaning of the
Copyright Act; the only claies te the rights of
a British subject that tihe respondeet bas, is do-
rived frees the teînporsry rosidence in a Britisb
colony. Sncb local presenco eau euly confer
local and temporary rights, net the feul rights ef
a British subjeet, unless hy express enactanont
ef the British Legisliture. We have a national
and aise au international code affecting this suh-
j ect, and this of itocif is a proof tbat the statuts
ores meant te henefit enly bnd fide subjocts ef
the Crowu. This Act cannot ha supposed te ho
incorporated in tbe law of Canada; its provisions
are entireiy local. Penalties are te be recovered
in the courts ef tbe UJnited Kiugdom; copies of
new works are te bo delivered withiu a montb it
the Britisb Musenm, and in tact its provisions
generally keep in view the state of tirings in tbe
Ulnited Kiugdem. This carse, thon, is governedf
hy the decision in rireAtiorney Generalv. Stewart,
2 Mer. 143. Ijeferys v. Boosey decided that tho
anthor must be eitber a British subjeet or au sucen
residing in the United Kingdem. 'fli languago
of tho Statuto of Aune (8 Anne, c. 19) is net en-
]arged hy the presont statuts. Oilendorf v. Black,
4 LeG. & S. 209; 20 L. J. 162, Ch., the decision
lurned eutiroly ou a bond fide residence in Eeg.
]and

iilellicll, Q. C> aud Speed (with thees Ilard.q) for
respondents.-Tbe prescrit Aet expressiy repoals
the Act of Aune. The> object et the present
statuts, whieh. la cloarly sbowni by its preaurbîs,
is to extend copyright iu order te siford greater
encouragement te literatoro The question bore

is, wbo is an autber ? Tbero are ne orrds o!
limitation iu the present Adt with regard te il
it roters thon te overyouo who is au suthor, ne
naer wbat bis nationality. lIs au alien frieud
wbo coes inte any part of the British dominion
entitied te the benefit et this statute ? The other
sido say that the respoudeut conld. only hecoîno
entiteci te the rigbts couterred hy the Canadian
law, but Canadian laws are ef two sorts, eue clans
boing those enacted by the Imperiai Legisiaturo.
Why thon should au alien be restricted te the
advantages of tiroso alone svbicb are euacted by
the colo isi Legisiature ? Thiis Act applios te ail
persons residing withiu its scopo, and it is clear
froma the Aet itscif that it extended te Canada.
lIt was laid down hy Lord Crauwortb in Jeffery3
v. Boosey, that a resideneo f a single day oras
suficient, and that urîder the Copyright Aets
thero oras Do distinction hetween tenîporary sud
permanent residence. But the prescrit Act gees
stili turtber, aud under it there eau ho ne doubt
that net only is a foreigner resideet iii Eagland
or wîtbîu the British dominions entitled te copy-
right, but a foreigrier resident abroad je aise,
equally entîtled te it, se long as ho first publishes
in Eogiand, whicb is tis gist et tire wlîole Aet,
aud complies oritb the provisions et tbe 24th sec-
tien. The opinion te tire eoutrary exproo'.ed iii
Jefferys v. Boosey bcd notbing to do do witb the
ratio drecieiîdi, which went enuriy ou tre tiret
that the publication nvas net mrade hy tue author
at ail, but hy a person tom boî h h-ad assigned;
but tant case oras decided unrder the statuto of
Aune, and is ne longer law. Undor the preseet
statute author is net coufined te British subjocts,
but overn if it were, Miss Coreminga at tire time
ef publication oras tomporarily a suhject of the
Briishr Crown. lit is adraitted that an alien re-
sideut iu Eegiand is au aurbor witbiu the AC.,
There eau ho ne distinction in the position iii lare
of an alien resident in Engiaud and sud an alien
residont in Canada. She sas entitiedl te ail the
riglîts of a British subjeet except those from
whicb nions are specialiy exciuded : Calein'8 caise,
7 Rep. 17h ; 7 & 8 Vict. e. 66, s. 4

They referred aise te D'Alnrainc v. Boocey, 1
You. & C. 288 ; 4 L. J. N. S., Excb. El. 21 ;
Bentley v. Fo.sier, 10 Site. '329 ; Coeks v. Porda y,
5 C. B. 860, 17 L. J,, N. S., 273, C. P.; Boo3îu/
v. Doeido, 4 Ex. 145, 18 L. J,, N. S., 174, Q.
B.; Boosey v. Prerday, 4 Ex. 145 ; 18 L.J., N. S.,
878, Ex.

Sir B. lmer iu repiy.
The LoRD CIIArCEaasJ.-Iu this casesa decre

sas made in the Court of Chancery by Vice-
Chancelier lCindersley, sud affirmed hy the Lords
Justices, protsctiuig in the usuai way the copy-
right is a work csiied Il Haunted 1leart-," sud
Messrs. Routledge, agaiest evhom tis decree
evas made, courpiain ef it sud appeai from it te
your iordships. The book or work calied il lant-
ed Ilearts " sas coîuposed hy tIre respoudent,
Maria Susanna Cumnminga. Miss Cummings is
a domiciicd citizen of the United States ef Aine-
ries; but hefore she pubiisbed the work she ivont
hy arrangement te Montreal, lu Loorer Canada,
for a few days, sud whiis sojouruing there tire
book was pubiisied iu Loulou on tbe 23rd May
1864. The book sas puhiisbod hy tirs respond-
ents, Messrs. Sampo;on, Low sud Ce., sud the
copyright of thc worie, if copyright existe 1, was

Eng. Rep.]
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