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If a constable, instead of being simply requested by a com.
plainant to take a designated person into custody, is given an
opportunity of forming his own judgment upon the circumstances,
he is responsible for making an arrest, if those circumstances were
such that-he should- have seen that the charge was unfounded. (¢)

I WHEN REASONABLE AND PLOBABLE CAUSE EXISTS FOR
SETTING THE LAW IN MOTIO!.,

6. Existence or absence of probable eause, tested by ex'stence ar
absence of justifiable balief on defendant’s part that the plaintiff was
amenable to the proeedure complained of—The standpoint from
which the common law regards the question whether there was
rcasonable and probable cause for the institution of the procecd.
ings complained of is principally determined by two considera-
tions : (1) That "it is of importance that presecutions for offences
should not be discouraged, and at the same time that the hiberty
of the subject should be protected ;” (a) (2) That “if any man
honestly believes that a crime has been committed by any person,
it is not only his vight but his duty to prosecute that man.” (s
As Mr. Justice Cave observed in a recent case:

“In this country we rely on private initiative in most cases for the
punishment of crime; and while, on the one hand, it is most important
firtly to restrain any attempt to make the criminal law serve the purposes
of personal spite or any other wrongful motive, on the other hand it is
equally important, in the interest of the public, that where a prosecution
honestly beheves in the guilt of the person he accuses, he should not he
ni-tleted in damages for acting in that helief, except on clear proof, or at
ail events reasonable suspicion of the existence of some other motive than
a desire to bring 1o justice a person whom he honestly believes to I
guilty.” (¢)

ley Hogge v Ward (1858) 3 Ho & No 417, Aninspector of police is justified in
arresting a woman on a charge of keeping a house of ill-dame, where a woman
alleging herself’ to be a formuer inmate has signed an oxplicit statement recount.
ing acts of her own which, if they were actually committed, justify the charge:
JArehibald v Weharen (18921 21 Can 8.0, 588,

ey Lord Kenyon in Swith vo MacPDonald 11799) 3 Exp. 5. Bome older cases
want so fur as to lay it Jown that actions for malicious prosecution were not to
be favoured : Sevide v. Rueberts G1708) 1 Satk. 131 Raym. 374 Carth, $16:
Al paoddy vo Aennedy i Exchy Chy 1338) 1 Wils, 233,

14y Mathew, J., in Tugg v. Hemp (18587) 4 Times LR, 32,

(e} Brown v. Hawks (18g1) 2 Q.B. 718 (p, 723 Compare the remarks of
Siamwell, B., in Derling v, Covper (186090 1) Uox U, Uass 333, and of Lord
Colonsay in Aister vo Perrpman 18701 LR, 3 H. L. 520,




