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House of Assembly or Legislative Aasembly
in the several Provinces, the votera at el ections
of such members, the oaths te, be taken by
voters, the returning officera, their powers and
duties, the proceedings at elections, the periods
during which elections may be continued, the
trial of controverted elections and proceedings
incident therete, the vacating of seats by mem-
bers, and the execution of new writs in the case
of seats vacated otherwise than by dissolution,
shall respectively apply te the elections of
members to serve in the House of Commons for
the same several Provinces. "-B. N. A. Act,
sec. 41.

By the 31 Vic., cap. 23, it is enacted that:
"9The Senate and the House of Commons re-

spectively, and the members thereof respec-
tively, shahl hold, enjoy, and exercise such and
the like privileges, immunities, and powers as
at the time of the paasing of the British North
America Act, 1867, were held, enjoyed an d
exercised by the Commons Huse of Parliameat,
of the United Kingdom of Great Britain and
Ireland, and by the members thereof, so far as
the sanie are consistent with, and not repugnant
te, the said Act. Such privileges, &c., shahl be
deemed part of the general and public law of
Canada, and it shall not be necessary te plead
the same, but the same shail in ail Courts in
Canada, and by and before ail judges, be taken
notice of judicially."I

In England, as is well known, before 1770
controverted elections were tried and deter-
mined by the whole House of Commons, or, for
a tume, by special Committees and by Com-
mits of Privileges and Elections. This was
succeeded by the. Grenville Act, the principle
of which wais te, select commîttees for the trial
of election petitions by lot. This Act in 1773
was made perpetual, but not without the ex-
pression of very strong opinions against the
limitations imposed by it upon the priviieges
of Parliament (17 Parit. Rist., 1071 ;L. C. Camp-
bell's Chan., vol. 6, page 98). In 1839 an Act
waa passed-Sir Robert Peel's Act-establishing
a new system upon different principles, and it
waa not till 1868, after Confederation, that the
juriediction. of the House of Commons in the
trial of controverted elections was transferred
by statuts to courtis of law.

Very much the same course of procedure up
to and after the, time of Confederation prevailed

in some, if not ail, the Provinces, but un 1873

the Dominion Parliament passed an Actt
make better provision respecting Clect'On'
petitions and matters relating to, controverted
elections of members of the Houa. of ComflOfl 51
and established Election Courts, the judges O
which. were to be judges of the Suprenie or

Superior Courts of the Provinces, provided tbe
Lieutenant-Governors of the Provinces respec
tively should, by order made by and with the
advice and consent of the Executive uD'
thereof, have autborized and required gueb
judges to, perform the duties thereby assig"le
to them-the intervention of the Legiost0'e
not being required or appaently deemed neCeO
sary. This Act was repealed by 37 Vic., Cap.
10, "1An Act te make better provision for the
trial of controverted elections of members O
the House of Commons, and respecting mattr
connected therewith." This last Act, it is no*
contended, la ultra vires. The constitutionalitY Of
the Act of 1873, though questioned, as 1 under'
stand, by one judge in Quebec, is, 1 beliele,
admitted by ail those who now think the t
of 1874 te have been ultra vires of the Dominioo
Parliament.

In determining this question of ultra vires t""
little consideration bas, 1 think, been givefi to
the Constitution of the Dominion, by whliCb
the legisiative power of the Local Assembieo
is limited and confined te, subjecta specifiC-8lîl
assigned te thers, while ail other legisîstile
powers, including what are specially assignIe
te, the Dominion Parliament, are conferred 0"
that Parliament, differing in this respect entir0ly
from the Constitution of the United States O
America, under which the State LegislatUrO
retained ail the powers of legislation whiCb
were flot expresaly taken away from. theO'
This distinction, in my opinion, renders iu»P
plicable those American authorities wbicb
appear to have so, much weight with 00l
learned judges who have discussed the queo'
tion, and as a consequence too much imnP<t'
tance bas, 1 humbly think, been attached tO
section 101, which provldts for the establifr'
ment of any additional. Court for the Ot
administration of the laws of Canada,' and 0'
sub-sections 13 and 14 of section 92, ww
veste in the Provincial Legisiatures excluBle
powers as te, property anct civil rlghts in h
Provinces, and t the administration of juoi0o
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