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RECENT ENGLISH PRACTICE CASES-NOTES 0F CANADIAN CASES. [Com. Pleas.

Trhe privilege clainxed for documents ie not lost merely by
their being referred to in the pleadinge. The penalty for non-

)roduction ie thsttheylcannot afterwards be used in evidence.

[L. R. 265Ch. D. 724.

'this case the defendant obtained the usual

'Order for production. In their affidavits made

therein, similar affidavits being made by each plain-

'tie, they objected to produce certain documents

4Dfl the ground that I«they relate excluSivelY to my

'ttle and that of some of my co-plaintiffs, and do

110t prove or tend to prove that of the defendant.-

111e of these documents, production of which was

refuIgd, had been referred to in the plaintiffs' dlaim.

'he defendants took out a sumnmons to consider

Ihe sufficiency of the plaintiffs' objections to dis-

£Gvery.

RýAY, J., refusing to make any order on the sum-

ýM0I1S, the defendants appealed.

COTTON, L.J.,-It is said that the plaintiffs can-

'lot avail themselves of a dlaim to protection.

because they have referred to the deed in their

'Pleadings, and Rule 357 (Ont. R. 229) is relied on.

'ýut that rule only says that if a party will not pro-

'4tea document to which he has referrqd in his

Pleadings, he shahl not afterwards be at liberty to

'Put such document in evidence. That is the pen-

altY. Hie may prefer to lose part of his dlaim

r-ther than produce the document. In my opinion,

'that rule does not take away the privilege of the

i0cuments, but only prevents them from being put

'evidei- 1 e unless produced.

:PRY, L.J.,-I amn of the same opin ion.

IENOTE.--In his judgmnent. KAY, J., comnients at

ilrigth on the extraordinary nature of the provision

Ir Rule 357 (Ont. R. 229), which draws a distinc-

tiOri between the position of the plaintiff and de-

'efldant in refusing to produce documents referred

t0 in hîs pleadings, Hie confesses he is not 1'at

PreSent fully able to understand " thir part of the

rule, but avoids passing an opinion upon its effect

a" meaning ap unnecessary to the application

before him.]
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116(yment into court without admitting liability.

11n an action for treepass in breaking and entering the plain-
tifr'8 lanld, the defendante paid money into court under the

&bove rule, and in their defence denied the plaintiffs posses-

0,nf the land, and also etated that, without admitting any

ýi1 0f liability, the. sum paid into court wa. suffioient to

%8'tisfY any damage which the plaintiff might have sustained

!11 eOsqec ot any acte of theirs. The plaintiff joined

14ue Upon these defences but failed at the trial to establish

any damages exceeding the sum paid into court, though he
succeeded on the other issue.- The Court of Appeal treated

such defence of payment into court as an alternative defence,

and as it went to the whole cause of action,

Hat, that the defendants were entitled to judgment.

[L. R. 13 Q. B. D., 597.

BRETT, M.R.-Paymeflt into court is allowed to

be pleaded as an alternative defence; it is a defence

to the action, in the sense that if it succeeds, the

action is defeated. Whatqyer the exact form of the

defence may be in words, the Substance of it is that

the money is paid into court, and the defence is

pleaded as an alternative defence, which means,

that if the defendant fails in the other defences

which he has set up, this is his defence to the

action. If it succeeds, the resuit is the same as if

under the old system of pleading-the jury had

found in favour of one plea which went to the whole

cause of action. In that case there would be ver-

dict and judgment for the defendant, but the plain-

tiff would be entitled to the costs of the issues

raised by the other alternative defences which had

failed, I arn of opinion, therefore, that there ought

to be judgment for the defendants.
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DoUGLAS v. HUTCHINSON.

Married woman-_Do wer-Separate estate.

A married womnan, married to her present

husband in 1871, was entitled to doweç in land

of which her former husband died seized, and

was living thereon with her husband ýnd chil.

dren working it, but her dower had neyer been

actually set apart or assigned.

Held, that this was separate estate, with

reference to which she could contract debts,

or which she could contract te seil or dispose

of, and that it could therefore be sold under a

fi. fa. on a judgment recovered on a promissory

note made by her.
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