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ployés in using implements and machinery wholly inapplicable to this. In discussing
furnishied theni by the employer. the questions involved in that instruction,

If the employer ftirnishi defective mna- WVagner, J., who delivered the opinion, re-
chinery to an employé ignorant of a defect marks :" The rule bas long been estab-
which was, or mîigbt have been, known to lished, and is founlded in reason and jus8-
the employer by the use of proper care and tîce, that it is the duty of railroad companies
vigilance, hie is hiable to the employé for to keep their roads and works, and ail por-
any iiijury the latter niay suistain in oper- tions of their track, iii such repair and SB)
ating the machine with proper care on hîs watched and teiided as to instire the safety
part. This is alI that was decided in Po>rter of ail who mnay lawfuilly Lie upon thiem,
v. The Ilaînibal &L St. Jo. *. R. Co., 60 Mo. whéther passelîger, or servants, or others.
162. As was said by Bacon, J., iiin are They aie bound to furnish a safe road and

v. ri R R G.,39 . . 71 " e resuifficient and safe mnachinery or cars. The
not now dealingy with the liabîlity whichi a le,_,al implication is that thie roads will have
railroad corporation assumes iii respect to 1and keep a safe track, and adopt al] suitable
the safety and security of passengers trans- instruments and rucans with which to carry
ported on their road for a compensation, on thieir business. " This paragraph of the
and iii regard to whom tbey becom bo opinion is i'elied on by respondent, and, If
lute insurers qgaiinst ail dlefects, which the it is to be takeni literally, without qnalifi-
highest degree of vigilance would detect or cation, it furnîishes sonie support to the
provîde againist. The liability bere, if there doctrine anniotinced in plaintiti's first in-
1.8 any, is îneasured by that lower standard ýistruction. \Vbat is mieant by a safe track
which ail the athorities rec(,gniise in the is îîot veîy clear. An absolutely safe track
case of an employé, and whichi is answered is one on which no accident could occuir at-
if the care bestowed accords with that rea J tributable to the track. On the best roads
sonable skill and pruidenice whicb inien ex- in construction and miaina,-etnclt accidents
ercise in the transaction of tlieir accu3toined do occur, and a strîctly safe track is nowhere
business and eînploymeîîts. Lewis Adoîr. v. to be foiind. The reînarks we have quoted,
St. Louis &é 1hou Momitain R. R. <"o.,' 59 talion literally, wirhoiut quia1fie:atîoni, are
Mo. 530, is not in confiict with the forego- dîsapproved.
ing views of the New York court in the ITie plaixîtiff who avers inust prove neg-
decision of the question before the court. ligence. Is thie fact that there is another
The plaintiff's initestate was a brakeman , kind of rail, of whlicIî a guard-rail Mig'iît
and, iii cotnpling cars, stepped along as tlhey be construicted which would ho safer for-
moved, partly torward an)d partly ont to- employés, and would eqnally answer ita
ward the rail, until ho reaclhed the rail, purpose, suifficient to render the company
when, taking a Step sideways, to get cîcar 1 liable to an employé for înjniry received hy
of the rail, bis righit foot went into a bole, hîîu in consequence of the failure of the
which caused imii to fal, and in falling his company to use that othier kind of rail ? l
lef t foot waa caugh t by the wheel of the car, proof of that fact proof, or any evidence,
which ran over aud crnslied iL. The hole of neligence on the part of the company ?
had been dug by steatuboat nien for a pur- 1Plaintif"s lirst instruction declares that it
pose of their own, and had, to the know- is. Wharton, in his Law of Negligence,
ledge of other brakemen, been there several section 2[3, says "An employer is niot re-
days, and th)e attention of the section-fore- quîred to change bis miacbinery in order to
man, had been called to iL. The ev,ýidence apply every new invention, or supposed im-
tended Lo show that plaintiff's intestate was pro veinent in appliance, andhle may even have
ignorant of its existence. The principal iii use a ma<?iiîe, or an appliance fonits oper-
question in the case was whether the in- ation, shown to, ho less safe than another iii
satruction for plaintiff was correct, which. use, wîthout beincg hable to his servants for
declared that defendant was responsible if the non-adoption of the improvements
the risk of injury to the plaintiff was in- provided the servant be not deceived as to
creased by the hole being there, aud it was the de,gree of danger that le incurs. " Again,
allowed to remain after defendant knew of in section 244 :" Wheii an employé, after
its existence, or might, by the exercise of having the opportuuity of beconuing ac-
reasonable diligence aud care, have known quainited with the risks of bis situation,
thereof, aud that tIe inj ury was received in accepts them, ho cannot complaîn if ho is
consequence of the hlb rcmaining after subsequently injured by sucli exposure.

bdefendant knew or might have known of its Hence, to tuirn specifically to the considéra-
existence. Upon the hypothetical case thus tion of the employer's liability, an employé
put to the jury, no doubt could be enter- wbo contracts for the performance of haz-
tained of defendiint's liability. The in ardous duties, assumes sudh risks as are
istruction was proper, sud the court so beld, incident to their discharge from causes openl
but the principlo controlling that case is and obvious, the dangerous character of


