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paYcr en sa qualité de procureur du dit Aimé
Massue aucune somme de deniers excédant l'in-
térét à raison dle 6 par cent par (in sur le montant
des <lites obligations." TI'le allegation )Vas that
the Appellanit falsely l)retendiug to be the
attorney, rocciveti front them, flot for Aimé
Massue, but for hiiioself, tlic AppelUant, a sum. of
money that was not due to biiui. lieut AIppel-
hînt lias not adniitted tlic roceipt of any enonoy
at ail for hirnself, andi bas therefore flot justi-
fied the taking. Exaeeincd upon oatle, the
Appellant bias admnitted that tle sum of £96
over anT above flic logal intcrest thon due andi
exigible 011 the ainount reforroti to iii the saiddeclaration 'vas received by biine. The Appel-
lalit lias saiti upon his oath, " Et en sus des
intéêts cidessus, je rcçus des demandeurs en
l'année IS57, une sommiie de £48, et en l'année
Iý_45 une somme dc £24, lesquelles dites deux
sommes mc efurent ainsi payées par les demand-
eurs à moi personellenîent, en consideration des
nourcaux delais que j'accordais aux demandeurs
pour le paiement des <ites obligations, et aussi de
m'indemniser de mon troidUe,frais de voyage et
dépens." le lias attoutîpteti an excuse by an

airratngemJenlt avec les demandeurs, ayant été en-
tendu entre ces derniers et moi que si je pouvais
rencontrer soit par billet ou autrement les engfage-
ni ents quje j'ava is contractés, ils, les demand7 euurs,
Me paieraient cette somme pour m'indemniser du
percntage que j'avais mnoi-même à payer." But
this attoenpt Dot beiug alcged, it is flot to be
noticced, anti theref are it is flot proved. The
liespondents properly spoaking ouglit to have
objectod to the statemeuits miade by the Appel-
lacet, and thora would have been nothing at ail
put upon the record; but aithougli it bas beon
taken lue the deposition it meust be rejected.ro render a judgnient in favour of the Appel-
lant, it must ho assigned as a reason that the
arrangement lias been proveti. But thora is fia

11,1eatin o dnmit such proof; hence thoraben gno allegation, and fia proof cf wbat onglit
to have beenJiustiied, the declaration is fully
proved. The judgnent contains a correct
-stattenuont0o tlefacts. It is as follows: The
Court lbaving heard. the parties by their counsel
upon the nierits of tleis cause, exaniineti the
proceedings andi proof of record, anti having
deliberated thereon, considering that the saiti
plaintuifs ]lave proved and establisîjedti at thosaiti defendant did exact anti receive front the
saicl plaintiffs, while acting for anti on behaîf
of tue(, said Aim)é Massue, tue father of tiee saiti
dûteietauet, ie transacting the business of bis

saii fthe ii rlation ta the obligations referreti
ta ici the declaration, thic sut ot £96 over anti
aboya the legal. interest then due anti exigibleont tile aniouuet refèrroi to in the saiti declara-

ion, and for ibih the salol plaintiffs receiveti
lia value wibatever, or aniy consideration
given ; anti consiteing that the said tiefendant
ltîpplieti the saiti suin of £96 ta bis own 115e,anti
wicbl is adinitteti by the saiti detolitant in Ilis(lUposition usa os ini tlis cause, tlie Court
dÙith ,4cindeuuiiI Illo sa11 dctèen1iiit ta puy ta the

t'rom i2thi Atigust, 181.it nliglit bave b)een
adtied as a considérant tîcat tlie d oiendaît hav-

ing denied the fact of payment, anti fot having
pleadeti in avoitiance, fia evitience atiduceti by
himt was admissible as not being alleged, anti
tliat having admitteti the fact, he became liable
ta repetitian by condictio indebiti. The Appel-
]ant swears : J'ai perçu des demandeurs en sus
des intérêts payés a mon père, une somme totale
de £96. Pour ce qui m'a été payé prrsonelle-
ment, c'est-à-dire pour la dite somme de £96, jeý
n'ai pas donné de reçu aux demandeurs." This
case is precisely snch as is stateti in the Dic-
tionnaire du Digeste of Thevenot-Dessaulles,
Vol. 1, p.103, No. 427, Condition de la chose
non due. "Celui qui prétend avoir payé indu-
ment doit prouver qu'il ne devait pas."' Leg. 25,
if. De prabationibus et praesumptionibus.
IlCar la présomption est contre. Ibidem, "llors
du moins que le défendeur convient avoir reçu.
Mais si, au contraire, le défendeur avait com-
mencé par denier qu'il eut reçu, et que le demand-
eur eut prouvé le fait du paiement, alors ce serait
au défendeur à prouver que ce qui lui a été payé,
lui été réellement du. l'Petetenim absurdun est,
eumz qui, ab initio negavit pecuniam, suscepisse,
postquam fuerit convictus eam accepisse, probati-
onem non debiti ab adversario exigere.' As ta
the fact that there bas been no excessive inter
est over 6 per cent, 1 hold thiat it doos nat touch,
tlie case at ail, anti that it bas no application
ta the case of Nyo & Malo. I amn, therefore,
of opiion ta confirin the judgment, anti must
thereore dissent.

DRIJMMOND, J., also dissenteti, concurring
with Mr. Justice Aylwin.

MONDELET, J., was of opinion that the judg.
mont shoulti ho reverseti.

MEREDITHf, J.-Thought it was only ne-
cessary ta look at the declaration ta see that
the question of usury was the anly question
intendeti ta be raiseti, and in point of fact it
was the only question discus8eti before the
Court at the argument. It was the point raised
by the pleadings. In tlie plea, the defendant
adenitteti having receiveti the capital of the
two obligations anti legal interest, but denieti
that ha hati receiveti anything more than legal
interest. The parties themselves understooti
the case in this way, as was evident from their
own Étatemonts. Defentiant saiti ho chargeti
the extra amount as his commission. It was
unnocessary for him ta s peak of usury, because
plaintif bati matie that thee basis of bis action.
Wbere the plaintiff alleges a fact, the defendant
is not bounti ta repoat it. Having made it ap-
parent beonti the possibility of a doubt that
usury was the hasis of the action, the real ques-
tion was, whether this interest having beca ex-
acteti untier a contract passeti after J6th Vie.,
Cap. 809 it coulti be recovereti back. His houer
reviewed the legislation an the subjoct. The
usury laws having been abolisheti, the amount
was net recoverable. The jutigment must bo
reverseti.

DUVAL, Cie. J. saiti tho only witness plaintiff
iati was the agent, anti ha deniati the fact that

nmore than six par cent was cheargeti. Hoe said
lie tievoteti consitierablo time ta the business,
ant ilet extra amnount paiti vas ta remunerata
leim for his trouble. it coulti not bc interest
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