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plantffswold othave been able to sue upon it. An attempti:i was made to found the elaim upon patent right8, but the court

pointed out thtsuch a claim eould onlv arise if the limita of the

license at the time when the patentee parted wîth hie goods

were in question. whieb was flot this case. It must, of course,

Il ~ be remernbered that it is open to u~ patentec to inake a sale of a

j patented article subject to restrictive conditions. which would

not apply ini the case of the sale of ordinary chattels, and the

purchaser whIl be bound hy such c-onditions if knowledge of
thei at the time of the sale is brought home to him: (ep. Na-

tional Phoiogra.ph C'ompany of Auistralia v. .1uick, 104 L.T.

I Rep. 5; (1911). &.C. 336). In McGruther v. Fitcher (ubi suip.)
I the determinii'ig question ivas whether the retailer had in factt: eniterpd into a contract w ith the manufacturers.

The importance of e«tablishing ia contractual rclationship in

or(ler to found. a cause o-' action having therefore been clearly

laid down. the next case raised the question in a soînewhat dif-

ferent formn. In DiinlQp Piiurntatic Tyrc Comnpany Linitcd v.

Stif ridg( aid (Co. Liinited ýreported aute. pp. 428-429), Mr.

.Jiistiee I>hillimore gave judgrnenÉ for the plaintiffs, but the

*judgîniieint was reverse<l iii the Court of Appea' as beinig based

upon an erroneous view of the facts. The nia iiiifacturers eni-

tered into a conitrae with certain wholesaie dealers to sil theni

inotor tyr42s. covers. and tubos suhject to certain diw.ounts and

to an undertaking not to sedi such goods below specified fixed

prices. The wholesale dealers also agrced, acting as agents for

the' manufacturers, iii case of the sale of sucit articles, to obtaii.

f romi purchasers m-ritten undertakings to observe the inanufac-

turers' list î>rices and conditions of sale, and to refuse thcm any

discounits unless sueh undertakings were given. A sum of £5

was to be , ;»yable by the wholesale deniers for every breccb of

this agreemient. SiiIar terine were enibodied by the wholesale

dealers in their agreenment wvit'à -a certain fixed firmn of retail

deralers. The, fixed minimumiii retail prices were to be oL;served,

and à xvas i<rov'îdet that an.v breat'h of thesc ternis should in-


