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COMMON CARRIERS,
The necessity for some legisiative enact-

ment on this subject, as connected with the
too common practice, to which common car-
riers, particularly railway companies, are ad-
dicted, of exempting theruselves from liability
by imposing special and unreasonable condi-
tions, has lately been again discussed in thie
court of Queen's Bench.

Whilst admittiîig that some of the principal
reasons, in which originated the strict rule of
law as to the liability of common carriers,' have
passed away with the change of customns and
means of transit and traffic that have taken
place of late years, it cannot, on the other
hand, be denied that it is going to the other
extrerne to allow public companies to bind the
travelling and trading community by ail sorts
of unreasonable and unfair conditions -condi-
tions flot only unreasonable in themselves,'but, generally speaking, practically unknown
to, any but the managers or servants of the
company imposing them.

These conditions are, generally, kept in.
the background; they are *often printed in
emaîl type in some inconspicuous place in
a way-bill, bill of Iading or receipt, or what-
ever the document may happen to be'called.
Even if the forwarder le aware of thern, he is
not generally in a position to help himself,
and must submit to them or else give up
business altogether, as there is probably only
the one means of transit. In fact, he is,'under such circumstances, the victim of a
monopoly.

Our attention bas been drawn to this subject
by the late cases of Hamilton v. Thke Grand
ffrunL, Bailway Co. 28 U. C. Q. B. 600, and
-Dates v. Thc Great Western Bailway Co. 24
U. C. Q. B. 544 (aiso puhlished in another
place in this Journal.) In the former case
the company received certain plate glass
to be carried for the plaintif', who signed
a paper. Partly written and partly printed,
requesting thera to receive it upon the condi-
tions endersed, which were that the company
would not be responsible for damage done to
any glass, &c., and the defendants gave a
receipt for the glass with the saine conditions
upon it. The evidence shewed that the dam-

,:osued for arose froin the grogs negligence i
and improper conduct of the defendants' serv.J
ants. The court yieLded to, the authority of
decided cases, and held that such a delivery
and acceptance forned a special eontract, j

which was valid at common law and exempted
the defendants from liability. But the Chief
Justice, in giving judgxnent, intimated that,
if it had flot been for the weight of autho-
rity, hie would have decided that such special
contracts are a violation of the principles of
the common law, which imposed and enforced
duties on common carriers for the protection
of the public; but though he could not shake
off the impression that they are contrary te
the public policy se frequently enunciated and
s0 much lauded in the older cases, hie was
obliged to hold that they are binding.

In the latter case, the declaration stated that
the defendants, being common carriers by
their railway, received from the plaintiff cer-
tain cattle to be carried froin Ingersoîl to
Toronto; and the breach of duty alleged was,
that they negligently and improperly detained
the cattle at Ingersoll, and kept thein in an
open and exposed place, owing to which two
of thtm died on the journey, and that, by the
unreasonable delay in the carniage and delivery
of the others, the plaintiff lost a market, &c.

To this the defendants pleaded a special
contract-that the plaintiff undertook ail risk
of loss, injury or damage in leading, unloading,
conveyance and etherwise, arising froin the
negligence, default or misconduct, criminal or
otherwise, on the part of defendants; and
that they did not undertake to forward the
animaIs by any particular train, neither were
they responsible for the delivery of the animais
within any certain time, or for any particular
market.

On demurrer, it was held that the plea was
good; that the parties could lawfully enter
into such a contract; thet having done se,
their rights and liabilities must be ascertained
by the terins of it, and not by the cornion
law.

In both these cases the court alluded te,
and deplored the present state of the law, and
suggested the propriety of legislative redress
as the only mens of putting the public upon
a fair footing with cempanies who are -not, in
reality, owing to, the present system of special
conditions, Ilcommon carriers," in the senne
that a lawyer would use the words. The
defect in the law, which we are now complain-
ng of, was also experienced in England; and
Baron Parke, in C/arr v. The Lanoa8hire and
Yorksl&ire .Railwoay Co., 7 Ex. 108, suggested
:he saine remedy, when he said that it wue not
imatter for the interference of the courts,


