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juries, the trial Judin* did not «mm- hi to enter 
any judgment on the findings of the jury, 
but left the parties to move the full Court 
a.-: they might b< ml vised Both partie* ac- 
vordingly moved the full Court for judgment, 
the argument» being confined to the question 
of til- liability of tin defendant company 
Held, /ter Walkeui. Drake, and Irving. JJ.. 
that tl «* lull Court is an appellate Court and 
ha« no jurisdiction to bear u motion for 
judgment on the findings of a jury referred 

fartin,
( dissenting t that, ns the question of jurisdic- 
tion was not raised hy counsel nor hy the 
Court, the case should be dealt with on its 

nd that lodgment should !><■ entered 
in favour of tin* defendant company. .!/-• 
Kelvey v. J> Hoi Mining Co., 22 (’. L. T. 42. 
8 B. C. It. 2*$H.

New point raised on appeal fiNrdion 
of fact.]—i».. with Others Jointly indebted 
to plaintiff, on v. nnin promissory notes in 
relation to transfer of a business ns a going 
concern, did not, in his pleadings. nor at 
trial, until the dose of evidence for both 
•ides, raise the point that he claimed a lien 
on certain merchandise in stock which was 
sold by plaintiff, the proceeds of vhirh ought 
to have been, but were not, applied in re
duction of the debt:—Held, that where n 
point is one of fact or of mixed law and 
fact, it cannot Is* raised In Court of Appeal 
for the first time unless the Court is satis
fied that by no possibility could evidence 
have been given which would affect the deci
sion upon it : hut where the point i* wholly 
one of law, such, for instance, ns construc
tion of statute, It may be raised for the first 
time on appeal, subject to such terms, if any, 
as the Court may see lit to impose. Stone 
v. Itoaaland Ice and hurl Co. (1900i, 12 
B. C H. «<., 3 W. L. H. 56.

Notice of appeal —Eotention of time for
— IFalver— Kccim'fi/ for <oat».]—Court has 
no jurisdiction to extend time limited by s 
7<i of B. C. Supreme Court Ac*, as amended 
by Acts of 1899. c. 20, for giving notice of 
appeal. Respondent by applying for security 
'
to object that appeal was not brought in 
time. Lung v. Lung, 8 B. C. R. 423.

Notice of appeal -/‘articular».] —Points 
not argued, although included in notice of 
appeal, will be considered ns abandoned. 
Grounds of appeal should be so particularized 
that the opposite party will know before
hand what be has to meet, and when “ mis
direction " is alleged, particular* should be 
atated. Warmington v. Calmer, 22 <’. L. T 
120. 8 B C. R. 344.

Notice of appeal — Sitting»—Time.] —
FinaJ judgment was pronounced nod entered 
on 27th February; notice of appeal for Janu
ary sitting of Full Court was given on 24th 
Oct. A sitting of Full Court commenced, 
according to the statute, on 3rd Nov. :— 
Held, that appeal was brought In time. 
Trader» "Notional Hank <,f Spokont v In 
gram, 24 C. I* T. 198, 10 B. C- R. 442

Petition to cancel water record—
Water Clauar» Conaolidatian ,4rf, ». 38 — 
Re trial—Vivo voce eramination o 1 tcitnrn»*n 
—Change of venue -Proper regiatry—Forum.] 
—The right of appeal upon petition to cancel

a water record under s. 30 of the Water 
Consolidation Act is in effect a right to a 
re-trial before a Judge of the County Court 
or a Judge of the Supreme Court ; and the 
appropriate method of denliug with questions 
of fnri i that appeal is by examination 
and ciw- -lamination of witnesses vira tore 
Rose v. Thompson, 1(> It. C. R. 177, followed 
--There is jurisdiction to change the place 
of hearing of the nppetil or trial ; ami an ap
plication may be heard at Victoria, although 
the petition was filed In the Vancouver 
registry. Wallace v. Fletcin, 11 B (\ R. 
32S. 2 W. L. R. 13.

Place of hearing Notice of appeal — 
Striking out—Forum.]—Vnder B. C. Su
preme Court Act, as amended in 11)02, an ap 
peal in a Victoria rase can he henni by Full 
Court sitting in Vancouver without consent. 
Per Dmke, a single Judge has itirladle 
tion to order a notice of appeal to Full 
Court to be struck out. Raarr v. M<Quadc 
(No. 21, 11 B C. R. 199.

Preliminary objection Failure to »et 
do ten. | -Failure to set down an appeal is 
an irregularity only, within s. 83 of Supreme 
Court Act of B. C. No preliminary objec
tion will be henni unies* proper notice has 
been given under same section. Baker v. 
Kilpatrick. 7 R. C. R. 127

Preliminary objection - NoticO of.]— 
Notice of a preliminary objection to an ap
peal to Full Court must be served at least 
one clear day In-fore time set for beginning 
of sittings, HeUuire v. Hiller, 9 B. C. R. 1.

Preliminary objection — .If*# to le in 
appeal book ]—An objection to the hearing 
of an appeal on the ground that appeal books 
are defective and erroneous is not a pre
liminary objection within ». S3 of Supreme 
Court Act of B. C. Rover» v. Reed, 20 C. 
L. T. 21». 7 B. C. R 139.

Refusal to entertain — Interlocutory 
order — Ic/ion detded pending appeal — 
( 'oit». 1 —An appeal from an interlocutory or
der. nn«l, pending the appeal, the action had 
been tried and decided. Full Court ordered 
the appeal be struck off the list, refusing to 
accede to request of api»ellant's counsel, who 
wanted appeal to go on to decide question of 
costs. Fawcett v. Con. par. Ric. Co., 22 C 
L. T 39. 8 R C R 219.

Reversing findings of facts — Trial 
irtthout fury—Commission evidence—f'oni- 
pany—Contract—Fltra vire».]—In action In 
Yukon for damages for breach of contract, 
tried without a jury, the evidence for defence 
being evidence taken on commission, the Judge 
held the contract sued on was made with de
fendant Co. and not with one Munn as alleged 
by defence, and gave judgment for plain 

ffOm, 'versing the finding and al
lowing appeal, that the Judge bad failed to 
appreciate the commission evidence. Per 
Drake, J., t lia t the question of ultra vire», 
not having been revised in the Court below, 
was not open on appeal. McKay v. Vic
toria Yukon Trading Co., 22 C. I* T. 1«9, 
9 B C. R. 37.

Right of appeal A teard—Workmen’/ 
Compemotion Ac! ]—No cnpeal lies to R


