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the circ mstunces, bectuse by asenting he would forego a fuir
advantge of by position The sdhilavats filed on biz bebalt state
on'y that he 18 assyznee of U subsequent mortgnge, upon which 1t

pot stated that any procecdingsat law or equity hail been taken. | vedecmed by a recond nenmbrancer.

To put out of view for a moment the subsequent mortgage,
Rolunson obyeets that he was not bound, upun payment of the

Ketehums' judgnient, to axvign ity and o support of v gbjection § proceeded with when it was,
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be ineqguitable. 1 see notning in the circumstance of Robinson

D bemng assigneo of @ subscquent wortgage, to wlter his posstion from
[ 1 4

what 1t would beaf he were only fitst incambrancer rought to bho
I may possmibly be uuder
s misapprehension as to romo of the fucts, for the counsel tor
Robinson did not seem to expect that the argument ceull be
1 lhave intimated what view |

the role 13 aited, that a wortgagee 13 bound only to couvey the ! should probably take ot the matter, 1t Robinson held a judgment

worteage premises, not to assign the mortgage debt.
estabhshed, as between mottgagee and mortgagor, w Lunstan v

Tl is[nub«-qucnt to the plintf’s, wlich might be satificd ut the
' Shentt’s sale: but finding upon the athdavits . subseynent

Yattrrson (2 Pinlle 385, and Sewdhove Greea (1 Coll 562)5 and tmortgage stated, with, so tar as appenars, no procecdings taken

the tule muy also sipply ag between prior sud subsequent mortgn-
gees, bat the ordinary fonm of deaee, upon a judgment ereditor
bewng vedeeed by a subsequent incs Srancer, is, thit he assgn
the judgment to the party redecmnng him: and the suceeeding
directions show that the 1ight to recerve the mortgage or judgment
dibt parl, passes to the subscquent incumbraneer, whe piys it

Then, is the registered judpment creditor justified in sefusing
to recerve payment of the judgment dobt aml to nemign the judg-
meut?  Smuth v Green was the case of a first mortgagee, to whom
natice was given by n second mortgagee of his intention to pay off
the mortgnge at the uxual period, six months. Before the expira-
tiou of the time, the first mor*gngee filed his bill to fuoreclose ; and
the second mortgnaee, just betore the expiry of the six months,
tepdered to the fitst martgapee his mortgage money, with costs
incmred up t that date This way refused, and the foreclosure
suit proceeded with, Sie Jo Lo Kught Bruee intimated as bis
opimon, that a prior worteagee aught, without suit, to 1eceve s
wettpage money trom one entitled to redeem him His language
i=. = To sy that a first mottangee sught not, without / judical
procecding, to aceept payment from a second mortgagee, and
therenpon to convey to hna the mortyared e~tate, with or without
the concutience of the mortigzor, whon the second mortgagee does
not destre the mortgago’s concurtenee, 18 too much 7 And he
deprived the first mortgagee ot s costs, iucurred aiter tender of
Lis mottgige woney.

It & first mortezagee ought, without suit, to receive his mortgage
motey, and convey the mortzaged estate to a second mortgagee,
redeeniing him, ¢o a prior judgment creditor ought, without suit
to redeem him, to receive s judgment debt, when offered by s
subsequent incumbrancer, and to assign to him s judgment.
Vice-Chancellor Knight Bruce thought the taking of proceedings
to recover lis mortgage debt inequitable after such tender; and
it cannot be doubted thatif the hrst mortgagee could have taken,
and were tuking, proceedings that would put the mortgaged estate
beyend the reach of the subsequent incumbrancer to redeem it, he
would have restrained such proceedings, as was done by Sir Jobn

lomelly in fhodes v. Buckland (13 Beav. 212).

A refusal by a judgment creditor, presting a sale of bis debtor’s
lands to sati=fy lus debt, to receive paymeut and assign s judg-
ment to a rubsequent julgment creditor, would ap .ear simpiy
uureasonable and vexatious. As soon as he registered s judg
ment, and another creditor registered a judgmeat after him, the
right of the latter was to redeem the furmer—a right clearly
euturceable in ejuity; and an offer to redeem refused, would, 1
have no doubt, be at the peril of costs, and the court would see
hat the right to redeem was preserved to the incumbrancer mak-
ing the offer A refusal by a judgment creditor to be redeemed
would indced be ulmost unaccountable, unless redemption would
in some way operate to s prejudice. It remains to consider
whether the reason offered on hehalf of Robinsou for his refusal 1
this case is a sufficient one. The rights of the parties are clear,
according 1o their priorities: the Bank to redeem Robinson in
respect of Ketchums' judgment, and Robinson, if he desirest, to
redeem the Bank as subsequent incumbrancer under the sub-
sequent mortgage assigned to him. Then, does this interfere
untairly with nuy legal Hight of Robinson? The land cannot be
sold by the shenff to satisty this cubseyuent mortgage; butf the
Bank pay off the Ketehum judgment, not getting an assignment of
the debt, a prior incunsbrauce will be removed at the expense of
the Bauk, and the subscquent mortgage wall be relieved of so much
ot prior incumbrance.  This would be an undoubted advantage;
butisit a just one? If Robuson desires to use his legal process
toforce the Bank into kuch a payment, [ think <uch use of it would

to enfurce 1t. I have taben such to be the facts, nnd wy judg-
ment proceeds upen such being the posinon of the parties  The
order will be, that upan payment to Robirson, if he will receive
i, and assign the Ketchum judgment, of the amount of that
Julzment and subsequent costs, or it not, then, upon paywent
ity court of the e amount, au injuaction should go to restrain
the sale of Moore's lands in the county in which the plaintiff's
judgment is registered, in satisfuction of the Ketchum judgweut.

PateErsoN v. Horraso.

Reported by A GRANT Esq, Barrister-at-Law.

Practice— Re-herring— Adding parties in Muster's office,

Defendants presepted their petitton for a second r¢ hearing on the ground that
certiulny prrsons. Necessary partios, Wers Dot betore the conrt but as two eppor-
tunities uf inahung the ofycction bad been disrcgurded and the interests o the
et tiew compluning of the omis<ion would he prop rly protected by waking
thetn parhies 1 the mastar's othee, the penition war refusd

The proper practica 1s tobring all becessary artios Wofore the court, at the heanog,
aud oot to add them i the master s ulllee
A Crooks, for some of the defendants in this suit, moved upon

petition for an order o re hear this cause a secand tuwe, on the

ground that one Kneeshaw, or his represeutatives, had not bren
mude parties to the suit.

Hector and Blake, tor the other defendants.

Me Donald aud Steong, for plainuffs, conira.

Estey, V. C.—This is a petition for a second re-hearing. The
ground stated in it is that certain persons, necessary parties, were
pot before the court at the otiginal hearing  These persons, how-
ever, with the exception of Kneechaw, or his representatives, were
thea out of the jurisdiction, and thercfore their absence was not
properly matter of ohjection, and the court made such a decree as
1t could properly make in the absence of those parties. Is then the
fuct of Kunceshaw, or his representatives, who were within the
jurisdiction, not having been before the courtat the original hear-
ing, a sufficient reason for allowing a second re-hearing, and ua-
doing all that has been effected under the decree, when two eppor-
tunities of making this objection have been disregarded, and all
the ends of justice can be secured as regards the parties in the
master's office ? 1 think not; but at the same time 1 think that
all necessary parties should be brought before the court at the
hearing, and I am opposed to the introduction of any practice of
adding such parties for the first time in the master’s office, merety
to remedy defects arising from the carelessness and negligence of
the plaintiffs in the suit.

SUPERIOR COURTS.
MUNTREAL DISTRICT.
(From the © Lower Canada Jurut.”")

RorLasxp v. BrisTow.

Cuy Counaller—Momtreal—Insqualificatims.

4 —TUnder 12 Vie, cap 129, sa 8 & 41,10, That a party elocted to be munni-
Jur in the corporation of the Citv of Montreal not being pussessed to hisown
use and bonent of real and peraonal estate within the iy of Montreai atter
payment ol lus Just debts, of the valus of £300 €y . is bot quahited 10 by ~0
eles ted,

2nd That a party clected to be such a councillor snd becoming insalient duriog
his vccupaucy of sald ffice, is by such inslveacy dirqualified to bold ruch vifice

2uth February, 18u).

The petitioner in this matter by bis petition or requéte libelléc,

82t out his qualification as a voter of the St. Lawrence ward iu



