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iMACMILt.AN v. G. T. R. Co.
,Ccnotte carriers-Sh ipitint of gootls to a point

!xyond defenidants' line-Ngligce-Release of
ce .defeiidaeits.

The goods in question tiere shippeti by
plaimtiff's agent in T. t 'o the plaintiff at MN.,
Man. Aftev much delay soine of the gootis
wvere delivereti in a dainaged condition b), the
C. P. R., whose Une touches at M.L, andi somne
were never delivereti at all. Plaintiff brought
his action for $2,ooo dainages against the
G. T. R., andi subsequently the C. P. R. were
made part>- defendants. The statement of
dlaîi chargeti the G. T. R. on the contract
andi the C. P. P. in tort. The G. T. R. set up
a special contract, providing, amnongst other
things, for- exemption froni liability in case the
gootis %ere delayeti. lost 0o- damnaged beyond
their linc. whichi eildet at Fort G. l3efore
trial plaintiff settleti %ith the C. P. R. for
$65o, anti execLiteti a releaoe to thetu reserving
his ri lt tu proceeti against the G. T. R. for
the batlnce, aud nlutifieti the solicitor- for the
G. T. R. At the trial no reference %vas muade
to titis release, The plaintiffs agent stateti
that the contract ivas a pt-el>- verbal one, anti
that lie paid freight through to M., and receiv-
ed a receipt whichi lie did not read, but ror-
warded it to the plaintiff. Defetndants gave
evitience that their contm-acts of sltipment wvere
always contained iii a bill of lading (signeti by
the shipper and retaineti by the comnpany), and
iii a correspontiing shîpping receipt (signeti by
the company anti handeti to the shipperl.
The gootis ilî question %vere carnied ima a sealeti
car frovi T. to For-t G.,, and the car Nvas stihl
sealeti when delivereci to the next carriers oit
roule. The learneti Jutge thought there was
nu evide'uce of negligence so far as the line of
the G. T. R. extendeti, but it was not tiispnted
that the gootis hati been damaged andi lost by
niegligence befom-e they reached the plaintiff.

The jury founti that the contract was verbal.
In answer tu question put by the court, the
foreman stateti that the bill of lading was
sigileti by one of the defendant's clerks, and
that a receipt witlt the usual conditions en-
dorsed wvas handeti to plaintiff's agent at the
time of bhipment. Judiiment was thereupon
dw.iected to be entered for defendants.

Ov motion by plaintiff to set asitie this judg-
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ment, and to have judgment entered for himn
for Sx,j5o, the balance claixmed.

Held, that the contract, wYhether verbal or
on one of the company's printed florins, was a
throughi coritract from T. tu M., andi that ail
corporations and persons employed en Poute
wvere servants of the G, T. R. within the men-
ing of the Consol. R'y Act, 1879, sec, 25, sub-
sec. ii, andi that the loss having been admit.
tedlv occasioneti by negligence, the defendants
coulti not be relieveti by aily notice, condition,
or declaratioui.

Rded, also that notice of the value to the C.
P. R. having been given by the G. T. R. lx'.
fore the trial the G. T. R. wvere not entitleti to
a nieîî trial on the grouti of surprise or the
discovcrvy of liew% evidence,

JJdd, also that the G. T. R. andi C. P. R.
were not joint contractors or joint tort féasors.
an(] that proof of the alleged relcase woulul
not relieve the G. T. R. froîn liability.

OLMNSTI--AD v. ERRINGTON.

Divisioni Coli ît -Prohibiio;t---V,-rtice-Cosl of
appicatont for verit -Jntiffing of affidtivits---.
0. 7. A., secs. -23 antd 25--A uwudmiiient-Alaiý-
ginal rid e, 474

\Vhere a defendant, uipon beiug suti in the
First Division Court in tite county of Mididle.
sex, fileti a notice disptiting the jurisdiction
andi serveti a notice of motion returnable be-
fore a Judge in Cham: ars for au order direct.
ing the issue of a M-rit of prohibition tu the
said Division Court to prohibit the Jutige
thereof and the plaintiff froni proceeding with
the suit in that Division Court on the grouind
of wvant of jurisdiction in that Court to hear
and determine tle sanie, but did tiot entitte
bis notice of motion, nor the affidavit in
support of the motion, in any division of the
High Court of justice.

He!d, (affirming the order Of O'Co,-NOl, J-,
in Chanmbers, granting the writ) not a fatal ob)-
jection, but one which coulti and shoulti be
amcended (under Marginal Rule 47)

Heid, also that althoughi the motion for
prohibition came on to be heard, the plaintiff
in the Division Court caused the plaint to be
transferred to the proper Division Court in the
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