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compulsory liquidation under the Insolvent Act.
The pgtition also assailed the proceedings of the
phmtnfs as defectivein the following particulars:
1st. Thatthe affidavits filed by plammﬂs disclosed
no grounds to warrant the order and writ of
attachment. 2nd, That they shewed that defen-
dant was not insolvent. 8rd. That they afforded
no sufficient evidence that he had parted with
his estate and effects with intent to defrand, de-
feat, or delay creditors. 4th. That the said
affidavits are entitled in a cause, whereas there
was not, until the issuing of said writ, any cause
in Court.

Upon this petition a summons was issued, call-
ing upon the plaintiffs to shew cause why the
writ of attachment should not be set aside.
Upon this summons being heard, the Judge, on
the 19th day of January, made an order setiing
aside the writ of attachment, and all subsequent
proceedings on the merits.

Notice of an application for allowance of an
appeal from this order was given.  On its return,

J. B. Read opposed the allowance, as well on
the grounds stated in the defendant’s petition in
the County Courtason the merits disclosed in the
affidavits filed by the defendant with that peti-
tion.

Gwynwg, J.—1 am of opinion that no appeal
should be allowed in ibib case, and that the order
of the Judge setting aside the writ of attachment
was a proper one to be made in the premises.
The affidavits filed, on which the writ of attach-
ment issued, do not, in my opinion shew
that the estate of the defendant has be-
come subject to compulsory liguidation. It
appears by the affidavit of the plaintiff,
George Reid Secord, that the plaintiffs
are the defendant’s sole creditors: that within
a few days preceding, the defendant bad sold
and disposed of real estate in the city of Hamil-
ton for $1,900, receiving in payant therefor
cash and morigages, and that be is now about
to assign saild mortgages with intent, as the de-
ponent beiieves, to defraud the plaintiffs of their
said debt: that the defendant has not, to the
best of deponent’s knowledge and belief, any
other assets or property of any value that are or
can be made liable for the payment of the
said debt: that the debt has been over-
due for some time—that, in brief, he has
the means of paying the plaintiffs’ debt,
which is the only debt due by him, and
that he refuses to pay it, or to give the plaintiff
any satisfaction as to what he is going to do with
the proceeds of the sale of the land fm ther than
that he would pay his debts, and that, with refer-
ence to the plaintiffy’ claim, defondant said that
he would pay just as much as be had a mind to.
The affidavit has attached to it a copy of a letter
from a gentleman acting as solicitor of the defen-
dant, in which the defendant disputes the cor-
rectness of the amount of the plaintiffs’ claim
and offers, without prejudice, $200 for a dis-
charge infall. There wusalso au affidavit of the
pldmmﬂ hook-keeper, deposing to the correct-
ness of the amocunt claimed by the plaintiffs,
viz , $500. This deponent also swears as follows:
¢ I am credibly informed and verily believe that
the defendant has lately dispored of his pro-
perty snd is now about tn aseign and dispose
of the mortgages taken by him for the balauce

of the purchase money thereof, with intent to
defraud the plaintiffs of their debt.” Thers
was also an affidavit of Mr. Gibson, a solicitor,
who dOpOaCa as follows: «“I am aware of the
defendant having, during the past week, sold lot
number thres in \Ioom s survey of this c‘ty,
portion thercof to one George Matthews for the
sam of B700, and the mmavn'iw of the said lot
to one Robert Kelly fur the sum of $1200. The
said Robert Kelly paid in cash tbe sum of four
hundred dollats and gave » mortgage to the sald
defendant for the bhalancs of 0. I am not
aware what amount was pnid down by the said
George Matihews, but [ think there was about
$300, and a n)m‘tvﬂv e was given by the eaid
George Matthews to the defendant for the bal-
ance. In the carrying out of said sale I acted
for Robert Kolly, one of the purchasers, and in
the course of the trassaction, Mr. Sadleir, soli-
citor for said defendant, said, in my presence,
that he would want to have access to the ab-
stracts of title a&s he wus going to negotiate the
mortgages.”’

Now these affidavits show that the sale of the
land was bona fide for valae, and ail tha Lt the ap-
plication for the attachment rests upon iz the
affidavit of the plaintiff Socord and that of his
book-keeper, that in their bellef the defendunt is
about to 4«:1{:1& them with intent to def
plaintifis of their claim, witheut any fasts or
circumstances being stated or at all s
lead to that belief, unless it be what is stated in
Mr, Gibson’s affidavit that Mr. Sadleir said he
would want to bave access to the abstracts of
title as he was going to negotiate the mortgages.
Now if the iutended disposition or the mortgages
is by actnal sale of them and not a fraudulent
disposition of them, I :zpprehcm} that the enter-
taining sueh an intent to make an actual sale
would no more expose a persen to compuisory
liquidation than the actual sale itself would.
The whole gist of the afidavits of plaintiff and
bis book-keeper must, 1 thmk, be taksn to be
merely that the defendant intends to malke sale
of his property, that is, an actual out and ount
sale; but thatthey apprehend he will not then, al-
though perfecily able and owing no one else any-
thing, pay the plaintiffs their “gebt. I do mot
think the entertaining such an intent brings the
party entertaining it within the clause ¢ of the 3rd
sec. of the Insolvent Act. But then, in his pcti-
tion to set aside the writ of attachment, the de-
fendant swears that he sold the land to pay oif
a mortgage upon it, by which he was subject to 10
per cent interest: thathe has paid off that mort-
gage, and that he does intend to sell the mortgages
taken by him for balance of parchase money for
the purpose of paying the plaintiffs what he be-
lieves he owes them and of supporting his family,
and he denies that he owes the phmtma anytbing
like the amount claimed by them to be due.
This affidavit is accompanied by affidavits of
George Matthews and Kelly, who swear that
their purchases were bona fide and made for fall
value. I can see nothing in the affidavits to
justify a suspicion of frandulent disposition of
property, of an attempt franduiently to dispose
of property within the meaning of the Insclvent
Act.

T have been asked to exprese my opinion
upon two minor points whiclh o the view I tuke




