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referring te others, whether they be the most practised attorneys
or the most experienccd counsel." The defendant in that case
had " deposed that hc believcd that the direction in the corner of
the bill was iii the plaintiff's handwriting" (p. 687) ; and, su
far as appears, there ivas nothing cisc to connect the plaintiff ini
eny way.

It is to bc observed, first, that the ('hief Justice was nut lay.
ing down any opinion as tu the law (proper). "What is rea-
sonable and probable cause iii an action of maliclous prosecu-
lion . . . îs te be detcrxnined by the Judge. In what otlier
sense it is properly ealled a question of law 1 arn at a loss to
understand:" Lord Chelmsford in Lister v. Perryznan (1870),
L.R. 4 1III. 521, at p. 535, "The existenice of 'reasonable and
probable cause' is an infereiiee of fact: ' Lord Westbury, in the
same case, at p. 538. We are, therefore, not at ail bound by
Lord Denman 's opinion.

Again il mnust be rernembered that Lord l)eninaii was one of
the school of Judges who, withstood the admission of eiec
of Ihis charaeter. A very careful and euînprulhensive, hislory
of the course of decision wilI be found ini Pr i% ioe'x
cecdingly valuable work on1 Evidenee, paras. 1991 sqq.

[lieference to 1)oe dem. Mudd v. Suekeriiore (1836), 5 A. &
E. 703, 749.]

Morcover, the learnÎed ('hief Justiee ispeaks onlv o>f "similar-
ily of handwriting."...

If the mcaning of the language used in ('leminets v,. 01hrly
be more Ihan what I have indicabed, and Lord Denrnian initendfed
bu lay down a ruie of law, he should not ho followed. We cn
nlot abjure our commun sense at the bidding of any person, how-
ever eminent and able, Judge or nul, English or ohrie

While more similarity of handwriting may in manyv cases
be nu reasonable cause, the opinion of experts that the biandwrit-
ings are not inerely sixnilar but idenieal is or rnay ho of very
great value, and furnish inost reasonable and probable cause.
Just as more sirnilariby of feature, ete.. iay îiot be mueh or
any evidenee of idcntity, such a similarity as convinces a com-
petent observer of the identity is nrnst cogent. Many a mian has
heen eonvicted, and righlly eonvicted, of forgery on just such
evidence, and indeed on less evidence Ihan is lu bo found in this
case. Had the crimiînal jury found the plainitiff guilty of for-
gery, no appellate tribunal wuuld have thought of settînig aside
the verdict.

Il may not be arniss: to add that more than une inember of


