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circumstances, a person claîming under the mortgage, as ias the xnortgagor, was flot perhaps unreasonable. In Thoriiv. France the nlortgage, it is worth noting, was after mw1 may eall the adverse possession had commienced ' and i theld that time was runing against both mortgagor and in,
gagee; ini other words that the giving of the mortgage, unsucli cîerstances, did flot affect the operation of the statif Reference to Hleath v. Pugli, 6 Q.B.D. 345, ini whieh
whole subjeet i8 very fuily considered in the Court of Aplby Lord Seiborne, L.C., afterwards afflrmed in the flouseLordn, 7 A.C. 235; Ludbrook v. Lud 'brook, t 1901] 2 K.B.
andl Caineron v. Walker, 19 O.R. 212 ']

Butt al] the.se cases differ widely £rom the prescrit. NV]thie plJaintifr here obtained the discharge, lie was a stranger
thev estate, and had, therefore, no estate or interest to belat-red by paigoff the mortgage and obtaining a statut,disehlarge. le might, of course, as ini Ludbrook v. Ludbrchave taken an assignrnent of the mortgage, for lie was unn0 <bligation to thie defendant to pay it, 'and in that way liflyl Proteeted hirnself to the extent of the payrnent. Ile nieven yot, upon tlie principle applied in Brown v. McLean,able in anothier action to establieli a lien to the extent of
paYient. With that, however, we have here nothing to do,aIifough leave was sought at the trial to set up sucli a clathe application was, quite properly at that stage, disallewe

U'pen the whole, I amn of the.opinion that the appeal shobe allowed with coes and the judgxnent at the trial restered

MACLAHEN, J.A. :-I agree.

MÀloxa, J.A%,, alse concurred in the resuit, giving reasons
writing.

MERFDI1M, J.A., dissented front the opinion of the major
of the Court, giving resens in writîng.


