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*the dJ.ýndant's part that the plaintiff %vas guilty is the turning
point of the case, direct the jury to find for or againsqt the
defeidant, according as they are of opinion that he did or did flot
entertain such belie.i(j) A simnilar course may, be pursued whcre
the essential question is whether the belief was justifiable.

1'lius, in an action for nialiciously indicting the plaintiff on a charge
of absauit, where the evidence is that the assault was corninitted iii

rernoving the defendu~nt frorn the plaintiff"s premises, after he had refused
to leave thern, the case is properly subrnitted to the jury, where the judge
states that, if thev thought the indictmnent was preferred by the defendant
with a conseiousness that he was wrong, it is without reaionable or
probable cause ; but that, if more vioIen,-e was uised than wvas neeessary,
thetre wvas reasonable and probable cause fer the pî'osecution. Alderson, B-.
said: "'l'his ks tantamiounit to calling on the jury to :nquire whether or flot
the facts are such that no reasr able rnan could have supposed the assaul.t
to be excessive. If that be the result of the fats, there was clearly no
reasonable and probable cause for laving the inidictm-ent." (k)

A referee's finding of want of reasonable or probable cause is
not a findinc of law, but ks equivalent to a verdict for the plaintiff,
rendered by a ju"y, under instruction by a judge as to, what would
be evidence of reisonable and probable cause. 'i'

18. The anomalies of the accepted doctrine have not infrequently
been the subject of judicia', comment. he rnost obvious objection
tc it, of course, is that it assigîts to the court the function of î
drawing inférences fromn the specific testimottv presented, and thus
does violence to the miost characteristic of ail th,- principles by
which the common law svstern of itrocedure is recrulated.

/I Ji'eit,ti v. Evant (188.82) 1 Ot, R. io93 .iiht Pv. Sa1/f»d ([893) 2»ý
Nov. SL'. 237. Whert' the evidtiiv raises the question whethetr the dî'fendiunt
helieved ani had r¶'tahgrouitti for kii'gthat fle îtlaintity maîs guilty ot'
t hcft, its whIere hoth Parties claitn thie land front wltich tite articles (fkenî'e poles)
wvere takeuî, it is tiot error tii leave lte case 1 titi' jry, itelling thetnî what wîould ;
or wotuld nutli, pr'obable CauSe. aecortiing to tite ttffcrtttcs thi'y ight tiraw
t'roi t he farts~ as t o t he dî't'inda ts imot ivîs a nd hei' . adV. S/trp (1868)
1 1Ilannay (N. 13.) 286..

(k> Hutton %-, fller (184i) t4 Ni. & NV 13. Zklfu -, . oiltîîl tiat
althoitgh a fiiittg tlintt there itati bectt noî iccv wouild nia nei'essa-ilv showv
that there 'tis nt ptobable clutse, a tiltiitg for titi plaitifi on this direction
hiplied that thi're was tno exoes4, anti that titi tiefendanttt kttew there wvas nuo
exe.',. In Shmmbeer v. Oemasihe (t..j -., $$ 7 L.T.N.S. 792, Detntan, J.,
thiottght that t hi. 41estion %whetiter thc bolicl of' lte defetnnt wvas warrant tiMe
shottld h' ptt t to t he' ity in t hi'. oril \Vîeti . tn ttt sMteh tl at, .
te%otiwy *tu'ptOt et intg wtit at faitr a nd pîjidi' m itd, wotilti have î

aetiti on theni andi ckitsidertîd thî'tt as sutltcîe:tt 'atti fur actittg. *


