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,An.. ilfrm the judgment of the Court ofPe that the only matters in issue being

de, Of fact which were found in favor of
eledat by the trial judge, who saw and

Ilearci th
len ewitflesses, and was the most compe-
Pe4 rson to decide these questions, and i
jugnt having been affirmed by the Court of

4COUrt1 it should flot be« disturbed by this

«Peldismjissed with costs.
Tlsfor- the appellant.

o» for the respondent.

MECOURT 0F JUGICA TURF
FOR ONTARIO.

COURT 0F AI>PEAL.

'rolC [June 28.
&NIiERSON 71 CANADIAN PACIFIC Rv. CO.

a?<'rY5Destruction of iugýage-A ct of GOd
L*"nitation of action-R...C., C. 109, S. 27.

the as an appeal by the defendants from'
ot Jugnn of the Common Pleas Division,

ber c-d 17 0. R., 747, and came on to be heard
fi teth1 s Court (HAGARTY, C.J.O., BURTON,

and MACLENNAN, JJ.A.) on the 15th
ay, 1890.
.rh peal was limited to two grounds: i

ort tle accident was caused by the act of God,
*t a »or; (2) that the defendants were pro-

2ý t y the limitation clause, R.S.C., c. '09, s.

lj1x accident having taken place more than
bn 8efore action.

bel te flrst point the Court agreed with the
Cl OW, and thought that the finding of the

taas fully justified by the evidence. Upon

tti COnd point the appellants also failed,
th and MACLENNAN, JJ.A., adhering tO

PnO expressed by them ini McA rihur v.

t.ÙNOrt4erIn and Pacifi Iunction Ry. GO., 17
'8, that the section was ultra vires, and
* b~tC.j.O., and OSLER, J.A., thinking
iaj~not apply to an action of cdfltract,
nok~t fullydiscussing the question, as such

O WaS unnecessary.
Appeal dismissed with costs.
. D% sn Q.C., and G. T. Blackstock, for the

4Vesbtt an d A. W Aytoun -Finlay fo r th e

Canadiati Cases.

HIGH COURT 0F JUSTICE.

Q ueen's Bencli Division1.

Dîv'l Ct.

473

[lune 27.

BR1GGS v. SEMMENS.
WaY.-Sez;erance oj tenenient by devise- Reasofl

able enjoyniezt of Par/s deviscd-N'cessarY
righ/ts of way.

Upon the severance of a tenement by devise
into separate parts, flot only do rights of way of
strict necessity pass, but also rights of way
necessary for the reasonable enjoymnt of the
parts devised, and which had been and were up
to the timue of the devise used by the owner o
the entirety for the benefit of such parts.

iloss, Q.C., and Lynch-Stauntofl, for the
plaintiff.

J W. Nesbitt and M. Matone for the defend-
ant McDonough.

MeBrayne for defendant, Se mmens.

Divisional Court.] [June 27

BLACK 71. ONTARIO WHEEL CO.
Master and servant-A ccident to servant-Fa/i

Of e/evator-Negisgence-Mastep's know/edge

Of defects- Want of reasonable care-Com'-
io liaw iiability- Workmefl's Compensation

for Injuries Act-Factories Act, R. S. O., c.

In an action by a workmnan against his em-
plo .yer to recover damages for injuries sustained

owiflg to the falling of the cage of an elevator
in the defendants' factory, the negligence
charged wvas in the manner in which the heads
of the boîts were held, and in the nature of the
safety catch used upon the cage.

There was no evidence to show that the
defendants were, or should have been, aware
that the boîts were improperly sustained. They
had employed a competent contractor to do

this work for them only a few weeks before, and

it was not shown that the alleged defect might
readily have been discovered.

I-eid that the defendants were not liable

upon this head.
Murhy v. Phillhps, 35 L. T. N. S., 477,

distinguished.
The safety catch was nmade for the defend-

ants by competent persoris, and there was no
evidence that it was not one which was ordin-

arily used.


