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tion of trustees, may be used as the 
medium of Instruction on turms not 
less unfavorable than the use of Bng- 

Tholr lordships are unable to 
agree with this view.-. The kind of 
school referred to In subhead 8 of sec
tion 88 Is. in their opinion, the gr*TO 
or character of school, for examnla. a 
girls’ school, a boys’ school or an; in
fants’ school, and a kind of school 
within the meaning of that autoead 
is not a school vffiere any special 
language is In common use.

Schools Muet Conform.
The schools, must be conducted in 

accordance with regulation. Their 
lordships can find nothing In the 
statutes to_ take away from the au
thority that had power to Issue regu
lations the power of directing In 
what language education Is to be 
given. If, therefore, the trustees of 
the common schools would be bound 
to ob^y the regulation which directed 
that education should, subject to cer
tain regulations, be given In either 
English or French, the trustees of tho 
separate schools would also be bound 
to obey a regulation oti the same char
acter affecting their school, provided It 
does not interfere under the act of 
1887, i.e„ a right or privilege attached 
to denominational leaching.

Affection for Language.
On wider ground their lordships ap

preciate the affection which French 
speaking residents feel for the French 
language, but it must not be forgotten 
that altho In majority supporters of 
English and French separate schools 
in Ottawa are of French origin, there 
are other supporters to,whom French 
la not a* natural language. This fact 
has no doubt caused great difficulty In 
adjusting matters fairly, 
the different Inhabitants. The natural 
rivalry as to languages to be used In 
education and the care with which 
this difficulty has been considered is 
evidenced In the terms of a valuable 
report printed in record, and to which 
their lordships would direct attention.

Obscure Language.
It therefore becomes necessary to 

examine closely the terms of the cir
cular in order to ascertain the nature 
and extent of restrictions it Imposed. 
Unfortunately It is couched In obscure 
language enjl It Is not easy to ascer
tain Its true effect if It opens with a 
definition of English and French 
schools, it was argued bn behalf of 
appellants that even this definition 
was not within the power of the de
partment but there is no weight In 
this objection provided that selected 
schools are so dealth with as not to 

(lmpeach any legal right or privilege 
of the appellants. In the second para
graph of the circular Impor
tant regulations and courses of study 
prescribed for public schools whlcn 
are not Inconsistent with the provisions 
of circular are applied »to English and 
French schools with the following 

• modification.
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cept Privy Council 

Ruling.

ON REGULATION SEVENTEEN

I The vital part 
writer is the type bar action.

In the Underwood action 
there are only three parta, 
aa compared with from 
thirteen to twenty-seven in 
other typewriters.

The key lever, a connect
ing link, and the type bar, 
form the working unit.

The type bars are instantly 
removable—a valuable and 
exclusive Underwood fea
ture. And a type bar la re
moved and replaced without 
affecting the alignment In 
the slightest degree.

This principle of efficient 
simplicity is in evidence 
throughout the machine.

It yott have never had a 
mechanical demonstration 
of the UaddHrood, you 
would find It mfghty inter
esting. Our representative 
la at your service.

a type-Ontario Government Regulations 
Are Upheld by Privy 

Council.

notice of quarterly dividend.
Notice Is hereby given that a Dividend at the rate of five per 
(6 p.c.) per annum upon the paid-up Capital Stock of this Bank 
been declared for the three months ending, the 30th November. 1*16. 

that the same will be payable at the Head Office and Branches on 
after Friday, the 1st December, 1916. The Transfer Books will be 

closed from the 16th November to the 30th November, 1916, both days 
Inclusive.

By Order of the Board. J: COOPER MASON,
Actg. General Manager.

Toronto, October 26th, 1916.
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‘ LOSE ON ONE POINT
No ^eed for Further Legislation 

to Enforce theAct Giving Commission Powers 
of Trustees is 

Ultra Vires.
j

AH bottles when filled 
capped are placed in 

our electric inspection 
be* where any sedi
ment or foreign sub
stance would be in
stantly detected.
Though It would seem well- 
nigh impossible in our dean, 
sanitary and well-ordered 
plant for anything of an out
side nature to set Into a bottle 
or into the Coca-Cola, yet

Act,
and -

Premier Hearst. Hon. Dr. Pyne and 
Hon. G. Howard Ferguson agreed yes
terday that the privy council’s deci
sion on the bilingual issue, in sus
taining the leg 
gave them the 
Issue, government control of educa
tion, while the adverse decision of the 
council or. the authority of the com
mission appointed by the government 
to administer the separate schools in 
Ottawa was merely upon a techni
cality, à local matter, one of machin
ery that could be righted if necessary 
at the next sitting ' of thé provincial 
legislature. ,

Hon. Mr. Ferguson, who was in 
charge of the education' department 
during muph of the controversy, after 
the text of the judgment had been re
ceived, gave out the following state
ment, which may be taken as indi
cating the position taken by the cabi
net In the matter.

“The statute that we passed, known 
as the School Commission Act, is 
something we hoped we would never 
have to make use of. In the very pre
amble it was set forth that only In 
case of disobedience of a flagrant 
«character would the aid of the new 
legislation be invoked. It was only an 
emergency measure, because we knew 
that the n.utKi would be throned cut 
eventually before the privy council.

Ontario’s Position.
“Our position has always been and 

still is that we are determined that 
every child attending school shall have 
the opportunity of learning the Eng
lish language.

London. Nov. 2.—The privy council 
today dismissed the appeal of the boar* 
of trustees of the Catholic Separate 
Schools v. MacKeU and others.

The privy council allowed the sec
ond appeal by the same parties, in 
which

New.Universities Dictionary 
^ Nov. 3

Presented by
THE WORLD

■y of regulation 17, 
lotory on the vitalI -the

respo
Ottawa corporation, etc., 

ndents.were
Briefly, the first judgment holds that 

the regulations complained of were 
no* ultra vires. The second Judgment 
holds that the act by which the pow
ers of the trustees were vested In the 
commission is ultra vires.

Judgment in Full.
The following is the privy council 

judgment in full as affecting the valid
ity of Regulation 17, the appeal having ! 
been heard uriginally by Lord Chan
cellor Buckmaster, Lords Haldane, At
kinson, Shaw and Parmoor.

This appeal raises an Important 
question as to the validity of ,the 
circular of instruction Issued by the 
department of education of Ontario on 
August 19, 1918. The primary schools 
within the province are, for the pur
poses of this ciicu ar, separated into 
two divisions, public and separate 
schools, the latter, with which alone 
this appeal Is concerned, being de
nominational schools established, sup
ported and managed divider* Certain 
statutory provisions, to which refer
ence will be made. The population of 
the province has always been compos
ed of both English and French-speak
ing inhabitants. E*ch of the two 
classes of schools is attended by chil
dren who speak, some cere language 
and some the other, while some again 
have the good fortune to speak both, 
so that distinction In language does 
not, end cannot, be made to follow 
distinction In the schools themselves.

Object of Circular.
The regulation. In some of its 

clauses, deals with all schools, but its 
heading refers only to English and 
French schools, which are defined as 
being those schools, whether separate 
of public, where French is a language 
of Instruction or communication, ami 
which have been marked out by the 
minister for inspection as provided in 
the circular. The object of the cir
cular is to restrict use of French in 
these schools, and to this restriction 
appellants assert they are not obliged 
to submit Respondents, who are 
supporters of the same Catliolle 
schools, desire to maintain the circu
lar in its «ntegrtty, and upon appel
lants’ refusal to abide by its terms, 
respondents instituted proceedings out 
of which this appeal has ajdsen, ask
ing among other things a mandatory 
order enforcing obedience to the circu-

ft
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MUNCHES IN ALL CANADIAN CITIES

? cation. They do not affect or diminis 
whatever the remedy the appellants 
have under provision one, and cannot 
operate to give the legislature of On
tario authority to legislate in.matters 
spec.ally excepted from their authority. 
Accordingly, it would require an act 
of the imperial legislature prejudi
cially to affebt any right or privilege 
reserved under provision one. and. if 
the regulations which are impeached 
do prejudicially affect any such right 
or privilege to that extent, they arc 
not binding to appellants. There is 170 
question that the English and French 
Catholic Separate Schools In Ottawa, 
arc denominational schools, to which 
the provision applies, and It has been 
decided by this board that the right 
or privilege reserved in the provision 
is a - legal right or privilege, and docs 
not include any practice, instruction 
or privilege of a voluntary character, 
which- at the date of the passing- -of 
tbe act might not be in operation. 

Classes Defined.
Further, the class of persons to 

whom the right or privilege is reserv
ed must, in their lordships’ opinion, 
be of the class of persons determined 
according to religious belief and not 
according to race or language in rela
tion to the denominational teaching ot 
Catholics together, .or within -the 
meaning of the section, a class of 
persons, and that class cannot be sub
divided into other classes by çonside-- 
atlons of the language of the people. 
Appellants and respondents therefore 
are members of the same class, but. 
this fact does not affect appellants' 
position on their appeal.

For their case is that even to, a 
class so determined there w*e pre
served by statute, and vested In them 
as trustees rights or privileges which 
include «the right of deciding as to 
the language to, be used as the means 
of instruction. The question, there
fore, that arises is, what were the 
lights and privileges protected by the 
act, and were they invaded by the 
circular, according to its true mean
ing? Now it appears that at the date 
of the passage of the North America 
Act, a statute was in operation in Up- 
jer Canada by which certain legal 
rights and privileges were conferred 
on Catholics In respect of separate 
schools, and so far as the facts of thin 
case are concerned this was the only 
source from which rights end privi
leges could have proceeded.

Convening Meetings. 
aSt enabled any number of 

people, not less than five and being 
Roman Catholics, to convene a public 
meeting who desire to establish a sep
arate school for Catholics and for 
election of trustees for the manage
ment of such schools. By section 7 it 
enacted that trustees should form a 
body corporate under the statute and 
should have the power to Impose, levy 
and collect school rates and subscrip
tions from persons sending children 
or subscribing towards the support of 
such schools, and should have all the 
powers in respect of separate schools 
that trustees of common schools have 
under the provisions of the act relating 
to common schools. A special clause 
also related to the appointment of 
teachers, who before had been arbitra
rily appointed by boards of trustees. 
This power was regulated and 
stricted by section 13.

the leader of the English-speaking 
section being named MacKeU, the case 
was known generally as MacKeU et al 

the Ottawa Separate School

: ! "

TESTIMONY BY CALDER
IN ROADWAYS PROBE

Department Taken Largely Out * 
of Politics, He Declares.

education experts are the most cap- 
able of deciding the best means of

J3cara'____bringing this about, and we Intend to
Such was the P°.»Jtion to the «Pitas insist upon the method of the depart- 

of 1916 when the Ontario Legislature men^ being adopted, 
met. During the session an act was „0n the other hand, wherever there 
passed taking the power of admlnis- ^ been the slightest desire evinçtd 
tertng the separate schools of the City on the part of French teachers ami 
of Ottawa out of the hands of the I pupils to conform to the department's 
board and putting It in the hands of a J requirements, we have been most lent- 
commission, composed of Denis . ent in dealing with them, and we wlU 
Murphy, chairman; D'Arcy McGee and continue to pursue that course.
A. Charbonneau. The schools have “We have always been prepared to 
been under the management of this consult the Interests of everyone, and 
commission ever since, but difficulties to enlist suggestions from anv quar- 
have been put in its'way by Mr, ter, but we were determined not to 
Genest and his followers. An action take dictation from extremists, and 
was started to prevent the City of Ot- the department will,not submit to have 
tawa from paying over to the com- its functions suppl&nted. 
mission the share of the taxes which "I have always held the opinion that 
were to go to the separate schools. A the great majority of the French 
simultaneous action was taken to pre- people were satisfied with the treat - 
vent the Quebec Bank from hanffing ,tho department, but they were
over such moneys as it held for the,old undhly Influenced by a few dema- 
board to the commission. Injunctions ^°ng='plarerely Influenced by political
were sought and the case was carried motives. _____
to the appeal court. b? Conten*’ ,

The Main Fight, “Now that it has been made clear
But the main fight, that which has that the repartaient has the authority 

brought forth the present Judgment tha tth®8®. disturbers have denied, I 
from the privy council, centred around *?®! J?,0*1*
an action begun by Mr. Genest and ÎÎÎ®
others to have It declared that the J d

"The second decision apparently In- age the separate schools in OttAwa was finales that, while the department has 
ultra vires of the province. The case authority to pass regulations, there 
was heard In the courts of Ontario waP some defect in the leflslatlon pro- 
and when the separate school sup- viding for the appointment of a com
portera lost in each hearing they mission.
appealed to the privy council. Hon. remedied, but I am hopeful that we 
N. A- Belcouçt of Ottawa handled the shall not need to have recourse to 
case for tbe separate school supporters, further legislation to enable us properly 
and retained Sir John Simon, formerly o carry on the education of the pro- 
atiorney-general in the British cabinet,. vince, and to give every child advan- 
to argue It before the privy council

vs.
“The provision for religions instruc 

tion and exercises in public schools 
shall not apply to separate schools, 
and separate school boards may sub- 

, stttute the Canadian Catholic readers 
for the Ontario public school readers." 
These* modifications are instructions In 
common agreement with provisions as 
to regulations affecting religious in
struction in common schools act and 
the separate edboels act.

The only reference to religious in
struction to which their lordships were 
referred in these statutes is section 
129 of the former statute. This sec
tion provides that no persons shall re
quire any pupil to read or study In 
of from any religious book or join any 
exercises of devotion objected to bjf 
the parents, and .this provision pre

rights. Indeed this 
clause, in their lordships’ opinion, in
dicates that the whole course of religi
ous teaching in separate schools Is 
outside the operation of the circular.

The circular applies to public 
and separate schools alike and Im
partially, add if it contained provi
sions with regard to religious instruc
tion In the public schools by virtue of 
tins clause those provisions would not 
apply to separate schools. Thruout 
the whçle of the circular, however, 
there is nothing whatever to indicate 
that it Is Intended to have any Appli
cation, excepting it may be in the case 
of public schools, to anything but 
secular teaching. It is in this connection 
that clause three must be read. This 
is the paragraph which retaliates the 
use of French as a language of in
struction and communication. It is 
against these provisions that the com
plaint of appellants is mainly directed.

Refers to Both.
The paragraph refers equally to pub

lic and separate schools, and directs 
that modifications shall be made in 
the course of study in both classes of 
schools, subject to the approval of the 
chief inspector in the case of French- 

eaklng pupils. French where neces
sary may be used aa a language of In
struction and communication, but not 
beyond form one.

Except on approval of the chief in
spector in the case of pupils beyond 
form one who are unable to speak or 
understand English, there are further 
provisions for a special course In Eng
lish for French-speaking pupils and 
for French as a subject of study In 
public and separate schools.

Mr. Belcourt urged that so to regu
late the use of the French language 
in separate Catholic schools consti
tuted an interference and is in 
way inconsistent with the natural right 
vested in the French-speaking popu
lation, but unless this right was one 
of these reserved by the act of 1867 
such Interference could not be 
slated. Their lordships have already 
expressed the view

i>
revolve the right of determining the 
language to be used in schools. „ The 
right to manage must be subject to 
regulations, under which all schools 
must be carried on. There is nothing 
In the act to negative tfie view that 
those regulations might include pro
visions to wtilch the appellants object.

If, therefore, the regulation as to 
which the trustee» of common schools 
were bound to carry on the class of 
school committed their charge, did 
in fact, under the ‘Oÿof 1869, enable 
directions to be gl,v^’3Vs to the me
dium of instruction power possessed 
by trustees of the sajtifrate schools It 
would have been subfect to any ques
tion aa to Interference with powers of 
management, and does qtot arise as an 
Independent questitm.-,,:'

So far as teachers are concerned 
the words of subsection 8, section 79, 
empower the trustees to determiiié the 
teacher or teachers, but this merely 
means they are to be determined out 
of the number of duly qualified, and It 
Is for the board of education to impose 
what, conditions they think fit as to the 
necessary qualifications of such tea
ch era

Under the statute of 1839 the body 
for examining and giving certificates 
of qualifications was constituted by 
three members of the board of public 
Instruction, including the local super
intendent of the schools. It is argued 
that under the power of appointing a 
local superintendent, a power confer
red on the trustees, the provisions in 
the circular, which Impose as neces
sary conditions of qualification of tea
chers that they must possess a know
ledge of English, interfered with the 
trustees’ rights in this respect. To 
accede to this argument would involve 
the removal of a condition as to the 
necessary qualification of teachers 
from the board of education. This 
might be a serious matter for the 
cause of education In the province, but 
theie la no need to consider that the 
statute compels this view. Even as
suming that the provision of section 
96, as to granting certificates to tea
chers. might be still revived, even ihon 
there is nothing to prevent the estab
lishment of special conditions as con
ditions with which teachers must com
ply before any such certificate can bo 
given. Their lordships’ opinion is 
that on the construction of the acts 
and documents before them the regu
lations Impeached were duly made and 
approved under authority of the de
partment of education, and. became 
binding, according to the terms of those 
provisions on the appellants and 
schools under their control. They will 
advise his majesty to dismiss the ap
peal. The appellants will pay the 
costs.

I

Regina, „aak„ Nov. 2.—Hon. J. A. 
Gaidar was on the stand tbe entire 
morning before the Wetmore commis
sion, asd at noon P. E. Mackenzie, 
government counsel, had not finished • 
his examination. Mr. Calder gave 
evidence on a number of questions be
fore the commission of political im
portance.

He said the highway board actually 
was simply a department of the gov
ernment, and the chairman of the 
board had the status of deputy min
ister. ■ ■

After' the money bad been turned 
over by the govemor-ln-cbuncll for 
expenditure, he never. Interfered with 
the expenditure of same. He said he 
had never had any complaint from the 
auditors as to the administration 'of 
the act or the expenditure of money. 
The creation of the board had reliev
ed the road work of political pressure 
by at least 90 per cent, 
large extent It was taken out of poli
tics altogether, he declared.

I

lag.
The supreme court of Ontarip 

granted an Injunction and their judg
ment was af finned by the unanimous 
opinion of the appellate division.

Appellants’ defence of their action 
reste- in substance upon the conten
tion that the instructions were and 
are wholly unauthorized and unwar
ranted and beyond the powers ol the 
minister of education, because they 
were ointraiy to the British North 
America Act.

-3 Kserves these

Inspectors’ Authority.
In order to confer legislative autho- 

1 rity upon inspectors,, an act of On- 
1 tarlo has been passed during the liti

gation declaring the regulations Im
posed were duly made and approved 
under the authority of the department 
of education, and became binding, ac
cording to the terms of their provi
sion): as appellants and the schorls 
undgr their -control, and containing 
consequentlalfprovislons. It Is obvious 
that tho
pends upon considerations similar to 
those involved In determining the 
validity of the Instructions, but this 
statute Is the subject of another pro
ceeding, and the present appeal is 
confined to the question whether the 
minister of education had ppwer to 
issue the circular.

The number of schools affected by 
the dispute le considerable, for of 192 
Roman Catholic schools under charge 
of the appellants, 115 hive been de
signated English anil Frencn schools. 

B. N. A. Aot Sections.
The material sections of the North 

America Act upon which appellants 
rely ore sections 91, 92 and 93. fcic- 
t.ion 91 authorizes the parliament of 
Canada to make laws for the peace, 
ardor end good government of Can
ada in relation to -ill matters coming 
within tho classes of subiects by ait, 
assigned exclusively to 'the legisla
tures of the provinces. Section- 92 
enumerates the classes of subjects in 
relation to which the legislatures may 
exclusively make laws, and includes 
therein generally all matters of merely 
a local or private nature in the pro
vince. Section 93 deals specifically 
with education, and enacts that in and 
for each province the legislature .

, i exclusively make laws In relation t:i
■fci education of the subject, and

-cording to provisions therein contain- 
ed. It appears, therefore, that the sub- 
K-ct of education is excluded from the 
powers conferred on the parliament I ol. Canada, and Is placed wholly wlth- 

V in the competence of the provincial
W umHlaHUreS’ wh° agaln are subject to 

Wr limitations expressed In four 
siona

I

To a very

I

GERMANS ATTEMPT ESCAPE.
This is a matter easily Special to The Toronto World.

Kingston, NOv. 2.—Four German 
prisoners at Fort Henry made a bold 
attempt last night to escape by dig
ging under the walls, but were caught 
by the guards.

dlty of the statute de-

tnge of it"
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“Mend your speech 
lest It mar your for
tune.”—Good advice 
from Shakespeare. . KNOCKED 

KTfSl SPEECHLESS
> 'J ; ' ,41 T HAT is exactly how one feels when he

# * j /rfSÊï M looks in his old dictionary for words heard
daily in home and office.
They are not there—your old dictionary is 
out of date—dead as an old newspaper. Get 
a new one—this NEW UNIVERSITIES DIC
TIONARY—at mere cost of handling—distri
buted exclusively for readers by the

■SP
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Long Legal Fight.

These judgments mark another 
phase In the long legal battles In the 
courts In the Ottawa Separate School 
case.

In a woaa, the first judgment re
moves all doubts held by the sup
porters of Samuel Genest as to the 
constitutionality of Regulation 17 of 
the Ontario Department of Education. 
The second judgment has reference to 
the appointment of the commission to 
manage the Ottawa Separate Schools, 
and finds it lacking lti some of the 
details.

Since the enactment of Regulation 
17. the Ottawa Separate School sup
porters, or at least a majority of them, 
led by Samuel Genest, chairman of the 
Ottawa Separate School Board, have 
carried on opposition to it, and used 
every means in their power to have 
the regulation rescinded.

With regard to the matter of in
spection of separate schools, wherever 
it was possible Inspectors, who were 
Catholics, and had otherwise the 
qualifications for the position, were 
appointed. During 1912 it was Im
possible to got a Catholic Inspector, 
and when the Protestant inspector 
went into several of the schools tn 
Ottawa and in one other place the 
children walked out In a body. In Ot
tawa the whole of the lay teachers 
were dismissed 
the board, to wh

!*: WORLDIJkFWKac- re-

. . . . .. that people
joined together by a union 
of langauge and not by ties of 
taith do not form a class of persons 
within the meaning of the act. If 
other opinion were adopted there ap- 
pears to be no reason why a similar 

Provision* rit.s Determination of Schools. claim should not be made on behalf
Provision one Is in Sub-section 8 places in the hands of of English-speaking parents whose

ÎVSSe- separate %» —— *

with respect to denomination-,? scho<d! b? es'1abls,ied- the teachers to be cm- No Reference to Education, 
which any class of persons have hv ?J°yed a"d ««morally the terms of 1= this connection it is worthy of 
law in the province at the union” thelr employment. These powers are, ”otlc® that the only section of the 
Provision three contains an lmnortant however. to some extent limited by North America Act which relates to 
safeguard which gives an anneil to sub-«sections 15 and 16, the first of the u8e of English and French langu- 
the governor-general In council ‘from whlch in eftect requires that tho text does not relate to education, and 
any decision affecting any rie-ht or 1)00118 should be a uniform series of la 10 881 entirely different
privilege of the Protestant or Catholic authorized text book)* while the latter 8, It authorises the use
minority ir relation tq education Pro- compels the trustees to see that all of 6 , e*Ltb® English or French laogu- 
vlsion four provides machinery for 801)00,8 under their charge are con- ui® ♦ deba*;e8 Ip the houses of par- 
making the decision of the governor- ducted according to authorized regu- ir Ca°ada and the legislature
general effective. If a provincial law étions. Counsel - for appellants na- by any P6™011 or ^
which Eeemà to the governor-genonl turally plac? great reliance uDon rheso pleading or process in or Issuing 
requisite for tho due execution^? tee provisions, and in a wider aspect of “ J5*J!0urt of, Canad*- and in and 
hf0';8'008 the section is not made! their argument contend that the kind I ÎXence ls toVd^LT”- My 
or any decision of the governor-gen- of school the trustees are anthnri»ou ™erence is to be drawn from this sec-

ssonly aa the circumstances of each case Canna* Vi- culer depend upon these consldera-
requlre, the parliament of Canada They uree it w«°» th«,XîfJÏV tions: that It interferes with the right
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