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" NOT WELL BASED
Ontario Government Regu‘la:tibns-%}‘

Are Upheld by Privy
Council.

Believes French Will Quietly Ac-
eI 58 N cgpt Privy Council
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' The type bars are instantly
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exclusive Underwood fea-
ture. And a type bar is re-
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LOSE ON ONE POINT

‘to © the regulation which directed
< ths{,b?gmwon should, subject to cer-
‘tain regulations, be given In either
English or French, the trustees of tho
seprrate Anchoo‘l:t ‘::u‘v? t:lso be b:hu;:_d
to obey a regula of the same b
acter ay.l‘toeunx ‘their school, provided it

Premier Hearst, Hon. Dr..Pyne‘and|
Hon. G. Howard Ferguson agréedyes-|.
terday that the privy council’s deci- |
glon on ‘the hilingual issue, in 'sus-|

London, Nov. 2.—The privy council
today dismisscd the appeal of the beerd
of trustees of the C:itholic Separete
Schools v. MacKell and others. ’
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! rity upon- inspectors,, an act of On-

The privy council allowed the sec-
ond appeal by the same parties, in
“which e Otlawa corporation, etc.,
were spondents. > gt

Briefly, the first judgment holds that
the regulations complained of were
u0* ultra vires. The second judgment
holds that the act by which the pow-
ers of the trustees were vested in the
commission is ultra vires.

Judgment in Full.

The following is the privy eccuncil
judgment in full as affecting the valid-
ity of Regulation 17, the appeal having
been heard uriginally by Lord Chan-
cellor Buckmaster, Lords Haldane, At-
kinson, Shaw ‘and Parmoor: :

This appeal raises an important
question as 1o the validity of .the '
circular of instruction issued by tho
department of education of Ontario on
August 19, 1918. The primary schools
within the province are, for the pur-
poses of this ciicuar, separated into
two divisions, public and separate '
schools, the latter, with which alonc
this ‘appeal is concerned, being de-
nominational schools established, sup-
ported and mampged Junder certain
statutory provisions, to which refer- !
encc will be made. The population -of
the province has always been compos-
ed of both English and French-speak-
ing inhabitants. Egch of the two
clagses of schools is attended by chil-
dren who speak, some ome . language
and some the other, while some again
have the gocd fortune to speak toth,
so that distinction in language does
not, and cannot, be made tc follow
distinction in the schools themselves.

Object of Circular,

The regulation, in some of its
clauses, deals with all schools, but its
heading refers only to English and
French schools. which are defined as
being those schools, whether: separate
of public, where F'rench is a language
of instruction or communication, and
which have been marked out by the
imninister for inspection as provided in
the circular.  The object of the cir-
cular is to restrict use of French in
these schools, ard to this restriction
appellants assert they ars not obliged
to =ubmit. Respondents, who are
supporters of the same Catholic
echools, desire to maintain the circu~
lar in its ‘ntegrity, and upon appel-
lants' rcfusal to abidé by ite terms,
respondents instituted proceedings out
¢f which this appeal has axisen, ask-
ing among other things a msandatory
order enforcing obedience to the circu-

The supreme court of Ontarip
granted am injunction and their judg-
ment was affirmed by the unanimous
opinilon of the appellate division.

Appellants’ defence of their action
reste in substance upon the conten-
tion that the instructions were anl
are wholly unauthorized-and unwar-
ranted and beyond the powers of the
minister of education, because they
were onntrary to the British North
America Act.

Ingpectors’ Autharity.
In order to confer legislative autho-

tario has been passed during the liti-
gation declaring the regulations im-
posed were duyly made and approved
under the authority of the department
of education, and became binding, ac-
cording to the terms of their provi-
slons as appellanis and the schocls
under their ntrol, and containing
consequentl:.ﬁrovislons. It is obvious
that the validity of the statute de-
vends upon considerations similar to
those involved in determining the
validity of the instructions, but this
statute is the subject of another pro-
ceeding, and the present appeal 1s
confined to the question whether the
minister of education had power to
issue the circular,

The number of schools affected Ly
the dispute {s considerable, for of 192
Roman Catholic schools under charge
of ths appellants, 115 have been de-
signated English and Frencn schools.

2 B. N. A. Act Sections.

‘I'he material sections of the North
Americi Act upon which appellunts
rely arc sections 91, 92 and 92 Scc-
tion 91 authorizes the parliament of
Canada to make laws for the peiace,
order vnd good government of C(an-
ada In relation to ull matters coming
within the classes of subjec‘s by act,
assigned exclusively to the legisla-
tures of the provinces. Section 92
enumerates the classes of sudlects m
relation to which the legislatures may
exclusively make laws, and includes
thereir. generally all matters of merely
a local or private nature in the pro‘-
vince. Section 93 deals specilcally
with ¢ducation, and enacts that m and
for euch province the legislature may
oxclusively make laws in relation tn
the cducation of the subject, and ac-
-cording to provisions thereln contain-
ed. It eppears, therefore, that the sub-
Ject of education is exeluded from the
powers conferred on the par)iamoui
of, Canada, and is placed wholly with-
in ‘the competence of the provincial
!]Tgxilzlkxtgux‘es, who again are subject to

mitations expresse i
kg D d in four provi-

) Provisions Cited.

‘}‘-’rov!sion one is in these terms:

, Nothing in any such law shall pre-
judicially affect any right ar privilege
with respect to denominational schools
which any class of persons have by
law in the province at the unlon,”
Provision three contains an important
safeguard which gives an appeal to
the goveinor-gencial in council from
any decision affecting any right or
privilege of the Frotestant or Catholic
minority ir relation tq education. Pr¢-
vislon four  provides machinery for
making the decision of the governoy-
general effective. If a provincial law
which seems to the governor-general
requisite for the due execution of the
provisions of the section is not made
or any decision of the governor-gen.'
eral in council is not duly executed by
the proper provincial authority, then,
and in every such case, and so far
only as the circumstances of sach case
require, the parliament of Canada
may make remedial laws for the due
execution of the provisions of this
cxetion and of any decisicn of the
governor-general in council.
Vital Clauses.

These provisions contain prooedure

of great value to the Pro*esiant or

ety |
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cation. They do not affect or diminis’
whatever the remedy the appellunts
have vnder provision one, and cannot
operate to give the legislature of On-

terio autbority to legisiate inymatters | .

spec.ally excepted from: their authority.
Accordingly, it would require an act
of the imperial legislature prejndi-
cially to affect any right or privilege
reserved ungler provision one, ‘and, if
the regulations which are impeached
do prejudicially affect any such right
or privilege to that extent. they aic
not bhinding to. appellants: ‘There . is no
question that the English 'and, French
Catholic SeparateSchools ' in 'Ottawa;
arc denominational schools. to which’
the provision applies, and it has been
decided by this board that the right
or privilege reserved in the provisinn
is a.legal right or privilege, and docs
not include any practice, instruction
or privilege of a voluntary character,
wkich: at the date of the passing'of
the act might not be in operation.

4 2 Classes Defingd. %

Further, the class of persons to
whom the right or privilege is reserv-
ed must, in their lordships’ opinion,
be of the class of persons determined
according to religious belief and not
according ‘to race or language in rela-
tion to the denominational teaching »f
Catholics together, _or within the
meaning of the section, -a class of
persons, and that class cannot be suk-
divided intc other classes by consider-
ations of the language of the peopls.
Appellants and respondents thercfore
are members of the same ‘class, but
this fact does not affect appellunts’
positior. on their appeal. :

For their case is that even to, .a
cless so determined there wdre preé-
scrved by statute and vested fn them
as trustees rights or privileges which
include dLe right of deciding as to
the langudge te be used as the means
of inatruction. The question, therc-
fore, that ariscs is, what were the
1ights and privileges protected by the
act, énd were they invaded by the
circular, according to its true mean-
ing? Now it appears thut at the date
of the passage of the North America
Acy, a statute was in operitiyain Up-
1er Canada by which certain logad
rights and privileges were conferred
on Cathalics in respect of separate
echools, and so far as thc facts of thia
case are concerned this was the only
source from which rights and privi-
leges could have preceeded.

a%c‘mvening Meetings.
This enabled . any number of
peopie, not less than five and being
Roman Catholics, to convene a public
meeting who desire to establish a sep-
arate schonol for Catholics and for
eiection of trustees for the manage-
ment of such schools. By section 7 it
enacted that trustees should form a
body  corporate under the statute and
ghould have the power to impose, levy
and collect school rates and subscrip-
tions from persons sending children
or subscribing towards the suppert of
such schools, and should have all the
powers in respect of separate gchools
that trustees of common schools have
under the provisions of the act relating
to common schools. A special clause
also related to the appointment of
teachers, who before had been arbitra-
rily appointed by boards of trustees.
This power was regulated and re-
stricted by section 13.

Determination of Schools.

Sub-section 8 places in the handsof
the trustees the determination of the
kind and description of the schools to
be establshed, the teachers to be em-
ployed and gencrally the terms of
their employment. These powers are,
however, to some extent limited by
sub-sections 15 and 16, the first of
which in effect requires that the text
books should be a uniform series of
authorized text booksy, while the latter
compels the trustess to see that all
schools under their charge are con-
ducted according to authorized regu-
lations. - Caunsel* for appellants na-
turally place great reliance upon these
provisions, and in a wider aspect
their argument contend that the kind
of school the trustees are authorized
to provide iz a school where education
is to be given in such language as the
trustees think fit.

Cannot Accept View.

They urge it was the right or pri-
vilege possessed with respect to de-
nominational schools in 1867 in deter-
mining the number and kind of
schools to say within what limits
the French language is to be used,
for, according to their cnntention, the
kind ¢f school means a school where

Catholic minority in relation io edu-

the French undexr the direg-

| that altho in majority supporters
separate

‘|:education and the care with

of !

does not interfere under

1887, i.e., 4 right or privilege attached |

to denominational teaching.
iy Affection for Language.

eaking residents feel for the French
l.:nzul.g:, but it must not be forgotten
English and French
is not a:na

has no doubt caused great difficulty in
adjusting matters fairly, as between

| the different imhabitants. The natural

rivalry as to languages to be used in
whicn
‘this difficulty has been considered is
"evidenced in the terms of a valuable
report printed in record, and to which

their lordships would direct attention.

Obscure Language.

It therefore becomes necessary to
examine closely the terms of the cir-
cular in order to ascertain the nature
and extent of restrictions it imposed.
Unfortunately it is couched in obscure
language and it is not easy to ascer-
tain its true effect if it opens with a
definition of English and French

g | schools. It was argued on behalf of

appellants that even this definition
wag not within the power of the de-
partment, but there is no weight in
‘this objection provided  that selected
‘schools are so dealth with as not to

each amny legal right or privilege

of the appellants. In the :second para-
| graph’

of the circular impor-
tant regulations and courses of study
prescribed for public schools whicn
are not inconsistent with the provisions

French schools with the

following
‘modification, ; :

" “The provision for religiousinstruc
tion and exercises in public schools
shall not apply to separate schools,
and separate school boards may sub-
. stitute the Canadian Catholic readers
for the Ontario public school readers.”
These modifications are instructions in
‘common agreement with provisions as
‘to . regulations affecting religious in-
struction in common schools act and
the separate. 18 act. ¢

The: only reference to religlous ins
struction to which their lordships were
referred -in these statutes is section
129 of the former statute. This sec-
tion provides thét no persons shall re-
quire any pupil to read or study in
of from any religious book or join any
exercises of devotion objected to by
the parents, and .this provision pre-
serves these  rights, Indeed this
clause, in their lordships’ opinion, in-
djcates that the whole course of religi-
“ous ing in separate schools 1Is
outside the operation of the circular.

The circulur ~applies to public
and separate schools alike and im-
partially, afnd’ it it ‘contained provi-
sions with regard to religious instruc-
tion in the public schools by virtue of
this clause those provisions would net
apply to separate schools. Thruout
the whgla of the circular, however,
there is nothing whatever to indicate
that it is intended to have any appli-
cation, excepting it may be in the case
of public schools, to anything but
secular teaching. It is in this connection
that clause three must be read. This
is the paragraph which reghilates the
use of French as a language of in-
struction and communication. It is
against these provisions that the com-
plaint of appellants is mainly directed.

Refers to Both.

The paragraph refers equally to pub-
lic and separate schools, and directs
that medifications shall be made in
the course of study in both classes of
echools, subject to the approval of the
chief inspector in the case of French-
speitking pupils. French where neces-
sary may be used as a language of in-
struction. and communication, but not
bevond form one.

Except on approval of the chief in-
spector in the case of pupils beyond
form one who are unable to speak or
understand English, there are further
provisions for a special course in Eng-
lish for French-speaking pupils and
for French as a subject of study in
public and separate schools.

Mr. Belcourt urged that so to regu-
late the use of the French language
in separate Catholic . schools consti-
tuted an interference and is in some
way inconsistent with the natural right
vested in the French-speaking popu-
lation, bu! unless this right was one
of these rescrved by the act of 1867
such interference could not be re-
sisted. heir lordships have already
expressed the view that people
joined together by a union
of langauge and not by ties of
taith do not form a class of persons
within the meaning of the act. If any
other opiaion were adopted there ap-
pears to be no reason why a similar
claim should not be made on behalf
of English-speaking parents. whose
children are being educated in Catholic
separate schools.

No Reference to Education.

I thi_s connection it is worthy of
notice that the only section of the
North America Act which relates : to
the use of English and French langu-
j2ge, does not relate to education, and
is directed 10 am entirely diffarent
subject matter. It authorizes the use
of either the English or French lapgu-
{ege in debates in the houses of par-
liament in Canada and the legislature
of Quebee, and by any person or in
any pleading or process in or issuirg
{from any court of Canada, and in and
_from all or any of the courts, If any
inference is to be drawn from this sec-
tion it would not be in favor of the
contention of the appellants.

Further objections {aken to the cir-
culsr depend upon these considera-
tions: that it interferes with the right
to manage, which trustees possess, and
that it further infringes on the right
on the part of trustees to appoint tea-
chers whose certificates are provided by
the beard of whom the trustees can
gppoint one.

In their lordships’ view, there is no
substance in either of those conten-

fions, The right to manage does not

the act of 3 2

On wider ground their lordships ap-}
preciats the affection which French|:

of |
schools |
in Ottawa are of French origin, there}

rters to whom French|
are other suppo e, This fact|

of circular are applied <to English and |

‘'would have been

moved and replgced without
affecting the alignment in

aplieity ' is in evidence
It you: Bave mever had a
MW A tion
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BRANCHES IN ALL CANADIAN GITIES

ravolve the right of determining the
language to be used in schools. . The
right to manage must be subject to
regulations, undoer. which all schools
must be carried on.’ :'There is nothing
in the actto negatiye ithe view 'that
those regulations: might include pro-
visions to which the appellants object.
. If,- therefore, the regulation as to
which the trustees of.common schools
were bound to carry on the class of
school committed 19« theé 3
in fact, under the 3 )%f 18569, enable
directions” to' be. givkai"ys to the me-
dium of instruction.power possessed
by trusiees of the separate schowls it
ubfedt to any ques-
tion as to intérfcrencé with powers of
management, and d”&?"t arise &8s an

independent question.

So far as’ teachcrs are concérned
the words of subsection 8, seclion 79,
empower the trustees to determiné the
teacher or teachers, but this merely
means thev are to be determined out
of the number of duly qualified. and it
is for the %oard of education to impose
what conditions they think fit as to the
necessary qualifications of such tea-
chers.

Under the statuie of 1859 the body
for examining and giving certificates
of qualifications was constituted by
three members of the board of public
instruction, including the local super-
intendent of the schools, It is argued
that under the power of appointing a
locul superintendent, a power confer-
1ed on the trustees, the provisions in
the circular, which impose as neces-

chers that they must possess a know-
ledge of English, intérfered with the
trustees’ rights in this respect. . To
accede to thie argument would involve
the removal of a condition as to the
necessary qualification of teachers
from the board of education. This
might be a serious matter for the
cause of education in the provinee, but
theie is no need to consider that the
statute compels this view. FEven as-
suming that the provision of section
96, as to granting certificates to tea-
chers, might be still revived, even then
there is nothing to prevent the estab-
lirhment of special conditions as con-
ditions with which teachers must com-
ply before any such certificate can bo
given. Their lordships’ opinion is
that on the construction of the acts
and documents before them the regu-
lations impeached wers duly made and
¢pproved under authority of the de-
pariment of education, and bezame
binding, according to the terms of those
provisions on the appellants and
schools under their control. They will
advice his majesty to dismiss the ap-
peal. The appellants will pay - the
costs,
Long Legal Fight.

These judgments mark another
phase in the long legal battles in the
courts in the Ottawa Separate School
case,

In a wouf, the first judgment re-
moves all doubts held by the sup-
porters of Samuel Genest as to the
constitutionality of Regulation 17 of
the Ontario Department of Education.
The second jidgment has reference to
the appointment of the commission to
manage tha Ottawa Separate Schools,
and finds it lacking in some of the
detalls.

Since the enactment of Regnlation
17. the Ottawa Separate School sup-
porters, or at least a majority of them,
led by Samuel Genest, chairman of the
Ottawa Separate School Board, have
carried on opposition to it, and used
every means in their power to have
the regulation rescinded.

With regard to the matter of in.
spection of separate schools, wherever
it was possible’ inspectors, who were
Catholics, and had ‘otherwise tho
qualifications for the position, were
appointed. During 1912 it was im-
possible to get-a Catholic inspector,
and when the Protestant inspector
went into several of the schools in
Ottawa and in one other place the
children walked out in a body. In Ot-
tawa the whole of the lay teachers
were dismisseds{y the chairman of
the board, to wh the power to do so
was glven by the board, and for a
long time the schools were empty.

Commission Appointed.

The English-speaking members of

the board instituted action against

Samuel Genest and his suppesters, and

sary conditions of qualification of tea- }

taining the legality of
gave them the wictory on the wital
issue, governmenti ccntrol of educa-
tion, while the adverse decision of the
council  or. the authority of the com-
mission appointed by the government
to administer’ the :separnte schools in

legislature. ¢

Hon, Mr, ¥erguson,
charge of the education  department
during mugh of the.controversy, after
the text of the judgment had been re-
ceived, gave out the following state-
ment, which muy be taken as indi-
cating the pos!tivn taken Ly the cabi-
"t B2 we passet, o

“The v we wn
as the School Commission Act, is
something” we hoped we would never
have to make use of. In the very pre-
samble it’ was set forth that only in
case of disobedience of a flagrant
wharacter would the aid of the new
legisiation be invoked. It was only an
emergency measure, bgcause we knew
that the n-atter would be thresied cut
eventually before the privy courc:l.

Ontario’s Position.

*“Qur position has -always becn and
still is that we are determined that
every child attending school shall have
the opportunity of learning the Eng-
lish language. We think thgt the

e

the leader of the  English-speaking
section being named MacKell, the case
was known generally as MacKell et al
vs, the Ottawa Separate School
Beard.

Such was the pgsition in the spring
of 1916 when the Ontario Legislature
met. During the session an act was

tering the separate schools of the City

commission, composed of Denis
Murphy, chairman; D’Arcy McGee and
A. Charboaneau. The schoonls have
been under the management of this
commission ever since, but difficulties
have been put 'in #ts way by Mr,
Genest and his followers. L An action
was started to prevent the City of Ot-
tawa from paying over .to the com-
mission the share of the taxes which
were to go to the separate schools. A
simultaneous action was taken to pre-
vent the Quebec Bank from hand

over such moneys as it held for theold
board to the commission. Injunctions
were sought and the case was carried
to the appeal court. ;

The Main Fight.

But the main’ fight, that which has
brought forth the present judgment
from the privy council, centred around
an action begun by Mr, Genest and
others to have it declared that the
appointment of & commission to man-
age the separate schoolg in OttAwa was
ultra vires of the province. The case
was heard in the ‘courts of Ontario
and when the separate school sup-
porters lost in each  hearing they

regulation 17, |-

passed taking the power of adminis- |y,

of Ottawa out of the hands of thel
board and putting it in the hands of a  requirements, Wwe have been most leni-
jent in dealing with them, and we will

Ottawa was merely upon a techni-| = §d
cality, a.local matter, one of machin-}
ery that could be righted if- necessary|
at the next siiting of the provincial| /

who was in|

.

5 L *

CONSECUTIVELY

DATED COUPONS sae
AND ;

education experts are the most cap-
able of deciding the best means of
bringing this ahout, and we intend to
insist upon the method of the depart-
ment being adopted. ]
“On the other hand, wherever there
been the slightest desire evincgd
on the part of French teachers a

pupils to conform to the. depariment's

continue to pursue that course. ;
“We have always been prepared to
consult the interests of everyome, and
to enlist suggestions from any. quar-
ter, but we were determined  not to
take dictation from extremists, and

its functions supplﬁ.nted.

“I have always held the opinion tha$
the great majority of the French
people were. satisfied with the treat,
ment of the department, but they were
unduly influencad by & few dema-
gogs, largely influénced by political
motives, :

French Will be Content.

“Now that it bas been made clear
that the repartment has the authority
tha tthese disturbers have denied, [
feel satisfied that the great body of
the French people will be corient. if
they are left alone,to accept the de-
partment’s guidance in the matter.

“The, second decision apparently in-
dicates 4that, while the department has
authorily to pass regulations. there
was some defect in the lefislation pro-
viding for the appointment of a com-

appealed- to the privy  council. Hon.
N. A. Belcourt of Ottawa handled the
case for the s2parate schecol supporters,
and retained Sir John Simon, formerly
attorney-generzl in the British cabinet,
to argue it before the privy council

mission. This is a matler easily
remedied, . but I am hopeful that we

'shall not need to have recourse to |

‘further legislation to emable us properly
o carry on the education c¢f the pro-
ivince, and to give every child advan-

oY
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TESTIMONY BY CALDER

- IN ROADWAYS PROBE

Department Taken Largely Out &

of Politics, He Declares.

Regina, _ask., Nov. 2.—Hon, J. A,
Calder was' on the stand the entire
morning before the Wetmore commis=
sion, and at noon P. E. Mackensi

governnmient counsel, had not finished »
his  examination, Mr, Calder gave
evidence on a number of questions be«
fore the commission of political im- -

He said the highway board dctually
was simply a department of the gov=
ernment, and the chatrman of the
board had the status of deputy min-
ister, 2 : doihragene s

After' the money had been turned
over by the governor-in-council for
expenditure, he never, interfered with
the expenditure of same. He said he
had never had any complaint from the
auditors as to the administration ~of
the act or the expenditure of money,
The creation of the board had reliev-
ed the road work of political pressfire
by at least 90 per cent., To a very
large extent it was taken out of poli-

tics altogether, he declared. .

GERMANS ATTEMPT ESCAPE.

Special to The Toronto World, :

Kingston, Nov. 2,—Four German
prisoners at Fort Henry made a bold
attempt last night to escape by dig-
ging under the walls, but were caught
by the guards,

tage of it"”

i

“Mend your speech
jest it mar your for.
tune.””—Good advice
from Shakespeare. .
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) SPEECHLESS

HAT is exagtly how one feels when he
looks in his old dictionary for words heard
in home and office.

They are not there—your old ichonary is
out of date—dead as an old newspaper. Get

a new one—this

NEW UNIVERSITIES DIC-

TIONARY—at mere cost of handling——distri-
buted exclusively for readers by the

WORLD

TORONTO AND HAMILTQN
The New Universities Dictionary is

Accurate and authoritative, simple, direct and

plain. It shows for every-day folks the history,
rowth and today’s uses of English. It’s a book
or you—one for office and one for home.
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