
an annuity alleged to be due to plaintiff under the will c>t
lier deceased father, George E. Tuckett. The defeDnz,,
are the executors and trustees. The testator bequeath-zà,
annuities of 86,000 eaçh to bis two daugliters. Subsequeutty,
having transferred to one of the daugliters securities pro-
duciDg $1.200 a year, lie (by codicil) redueed, for tlat ex-
pressed reaý,on, lier annuity to $4,800. A few mouths later
hie ass:igncd securities, of simi]ar Value to the plaintiff, the
other dau igh ter, and, by private memorandum, intimated that
there wýas to be a corresponding deduction from lier share
of bis estate,. Evidence was adduced of his having instructed
his solicito)r to alter the will accordinagly, but lie died almost
irnmedliatelv after giving sucli instructions, without liaving
mnade the allteration. Ferguson, J., held that the evidenC e

waju adxuh.isib)le to shew, and did shew, that tlie assigninent
of the, sceuirities te plaintiff was intended to operate as au
ademp]tion pro tanto of the legacy to hier.

EK Martin, K.C., and A. B. AylesworthC, for appel-.
lant.

G1. F. Shepley, K.C.,,and E. Il. Ambrose, Hamiiilton, for
defendants.

Tî, CO-URT (AR.uOLR, C.J.O., OSLER, MOSS, JJ.A.) held
that the judgxnent was riglit.

Moss, J.A.-Tlie aet of the testator in transferrîng tlie
seurities -,as an act of bounty as niuch as the provision
in the will, and it was, of the saine nature. It must be hell
to fali within the rule stated by Kay, L.J., in In re bacon,
t1891 1 2 Ch. at p. 501. It was urg-ed that there was a suli-
stantîil difference in the nature of the two gifts, 8ufficieni,
in th bne of evidence of intention, fo rebut flie pro-
suniption. Th'le difference is, tthat a-, regards thie sum pro-
dlucing the $1.200 tlie plaintif lias the absolute power ()f
disposing of it at'anyv fine, and, il ehe chooses to disregard
the tetto' arniesf wisli fo the eontrarv, slie maY deprive
herself of the enijoyment of fhe incoine during the remainder
o)f lier Iife. But the circuxustance that the limitations of
the porlions differ is nof suflicient to, preveuf tIe applicatio i
of the prineiple of adeniption: Eanl of Durliaini v Wh.artoni,
3 Cl. & Fin. 146; Twining v. Powell, 2 Coll. 261. Tlie oral
evidence, so far froni rebutitng the presuiinptioii, fortifios
fIe infrinsie evidence derived froin flie nature of the two
provisions, and aids tlie view that thie testafor intendfed that
the provision made iii Lis lifefmmne shou]dlf go- in part satis-
faction of tfIe provision made by tlie will. Appeal dismnissed
with Costs-.

MIewbu)irt & Anibrose, Hlamilton, solicitors for plaintiff.
Martin & Martin, Hamilton, solicitors, for defendfants.


