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Full Court.]
DEmPsTzR v'. FAiRBANKs.

Suit Iby asuilm of choi in actionsDfoctivo itatemesl of claim-..mendmono
lby ln'atjud.%v-Cstt.

... In an action brought by plaintiff as assigne. of W. H. H. against de-
fendant, the statement of claim read as folaows: . IThat the said W. H. H. duly
assigned the said debt ta the plaintf.

The trial Judge was of opinion that on the mets as disr.losed by the eei-
dence plaintiff was entitled to recover, but h. sustained an objection mae.. to
the statement of dlaim under c. 61, viz., that it was nat aileged that the assign-
ment was made in writing, which was necessary ta, entitie plaintiff to sue in his

j own name, and gave judgment accordingly.
Held, that it was the duty af the trial Judge en the facte as fatand by him,

U ~ta have made the arnendment necessary to enable plaintiff to recover, and that
as he had faiied ta do so, the case was cieaniy ane for the interference af the
Court.

Amendment ordered, and judgment directed to b. entered for plaintiff
with cos af trial, but no order mnade as tai caste af appeal.

W. F. dYcCoy, Q.C., for plaintiff.
FJ.Con(don, contra.

Full Court.)
MAI.ZARD V. HAR

4 I~~ntlea1der-Etdente lakgls before comsan,-aezeiglt net 6e ai-
tached ta jdings o/ pug ai i héhdkatttw es pertnily-
Ah samie lime stbstap*iq reaoM musi bd shown for rre'rsing.

The evidence on an interpicader issue was taken befon. a commissianer
and aftenwards submitted ta the trial Judge, whase fanding was in favan af the
defendant.

Held, that unden these circumstances the sanie weîght wvas not ta be given
ta the finding ai the trial Judge as if the witness had been examined before
hlm in apen Court, the Court being in as good a position as the trial Judge tw
forai an opinion as ta the credibility ai witnesses and the weight ta be given
to their evidence.

Held, per MLAGIIRR, J., RITCHma, J., concurring, neventheless that there
must be saine substantial reasan for reaching a différent conclusion, before the
Court ai Appeal would bc justifieci in intenfenmng with tl ý finding ai the trial
Judge.

Hold, aiea, that as no such reason had been shown in this case, the judg-
ment appealed from should stand.

R. E. Baris, Q.C., for plaintiff.
A. MoecKay, for defendant.


