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Sec. 69 of the Division Courts Act provîides that "the Diviso Cto urt
shall fot have jurisdliction in any of the following cases." - - (Acin

for the recovery of land, or actions in which any right or tite to any cOrorol
oincorporeal hereditaments, . . cornes in question." e.7

If this is applicable to the matter of the counter-clairn, then, unless sec. 74of the Act enables me, 1 cannot deal with the counter-claim in this Court- Tht
section provides that Ilwhere, in any proceeding before a Division Court, the
defence or counter-clajîn of the defendant involves inatter beyond the jurl5
diction of the Court, such delence or counter-claini shail fot affect the COriw
petence or the duty of the Court to dispose of the whole matter in contrversyy
so far as relates to the dernand of the plaintiff and the defence thereto, but "l0

relief exceeding that which the Court lias jurisdliction to administer, shalh bc
givento the defendant upon any such counter-clairn." ne

I have flot been able to find any decision of material assistance to nl~ie
construing tis section, and a soniewhat careful exarnînation of it bas lefi fl
in doubt as to its meaning. In I)avis v. 1ý*ag.vaffSdÎver M9iniflg Co., 3 -1)
228, the question of jurisdliction had reference only to the amounit of the Claill
pecuniarily, and flot to its chai-acter otherwise. Here it is not the arn0ourt
claiîned by the counter.claim thait affects the jurisdictioil, but its character as
invotving a question of title to land.

If ail that portion of sec. 74 following the word IlcontroversY"» had berP

omitted, no difficulty of construction could have ariser. Blut to say ta the
court shaîl dispose "lof the whole matter in controversy 50 far as relats)th
dernand of the plaintiff, and the defence thereto," and then to attachti df
" but no relief exceeding that which the court bas jurisdlictioil t<i adn1i"nsteshal be given to the defendant upon any such counter-clainly" is flot
to place the matter back just where it was befre ?-at least, as tO ca5s
where titie to land would corne in question. I)oes the last qiJoted clause
indicate the intention of the Legisiature to confine the enlarged jurîsdiction tW
cases formerly beyond it. by reason rnerely of the arnount or suni ciainied 'as
debt or daniages being too larize, but not to give jurisdiction in cases Where
IDivision Courts could not, before that, administer relief, such as whcre the
right or title to land was involved ?

I am, of the opinion that such was the intention of the LegislatUre that
a fair construction of the section supports this view, and that if in this Case a
question of right or titI. to land is involved, this Court bas n0 .iurisolcint

deal with it. In Re C-',,u!ford v. Seney, 17 0. R. 74, the Division court
washed t hve ursditin.There the plaintiff agreed to del anId the

of land for a certain price ; $1o of the purchase money was paidia .able
defendant went into Possession. After remaining in possession a conside
tirne, and flot being satisfied to accept such titie as the plaintiff could glv

him, he at length abandoned Possession ; and the owner then brouh h
action for use and occupation, T'he only dispute seerned to be wh.ther' the
defendant had continued in Possession as prospective purchaser, or had crn

tenant of the plaintiff, and hiable as for use and occupation, the title remlal,
ing in the plaintiff during the whole tirne.


