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Intricate Points Involved
in Mining Suits

Mr. Justice Dugas Renders Im-
portant Judgment Inter-
preting Regulations.

By the judgment. rendered day be-
fore yesterday in  the territorial
court by Mr. Justice Dugas thiree
complicated® and ° most perplexing
cases that have been bitterly con-
tested for a long time are finally
disposed of. The cases referred to
are William - Edward Thompson vs.
William Meikle et al (two cases) and

sJohn Wesley Miller et al vs. Albert
Trabold .et al., the actions arising
out of the conflict of boundaries of a
hillside claim on Bonanza near Monte
_Oristo__gulch, @ hillside on Monte
Cristo and some benches in the same
vicinity. Five different elaims are
involved, all of them having been
staked during - the summer of 1898.
What is known . as the ‘‘Jackson’
and “Dewar” claims belong to the
«defendants, the ‘‘Claussen’ claim to
the plaintifis Miller et al, the
“Dickey’’ claim to Thompson et al,
while the ‘“Mosseau’’ claim is owned
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Bonanza, to the left of efend
ants’ claim the real-mor‘gwmltuin
asserts itself at a shorter distanee
than the hills  or mountains which
areé séen at a distance off the de-
fendants’ claim from Monte Cristo.
In fact, after what is defined as the
watershed line has been réached,“vhe
‘ground takes a rather Sloping posi-
.tion, and, as near as I can remem-
ber no real hill or mountain eleva-
tion can be seen within a distance
of, perhaps, about one, two or three
miles, whilst off Bonanza the hill or
mountain elevation is at a much
shorter distance. I may say here,
that upon the advice and consent of
all the parties interested, I went to
view the ground and the above de-
scription is
what 1 have seen as upon the testi-
mony of the different witnesses.

The defendants have relied a great
deal upon the fact that in thein
grants the boundaries of their claims
ard defined by metes and bounds by
which they pretend that this “‘De-
war'’ claim, being so defined, en-
Ititles them to whatever ground those
metes and bounds cover, even il they
had more than they would get if the
definition had been given in the or-
dinary terms of the regulations; or,
in other wwords, even if they were
c¢laiming further than the summit of
the hill should it be accepted that it
is-the watershed. T cannot-agree to
that Leaving the question as to
what a summit is, I do not see that
these pretentions can be sustained,
either under the present circum-
gtance, any moré than under any
other circumstances of a similar na-
ture, for the crown, by its represen-
tatives, cannot be expected to give
to any one free miner more ground

by third parties not interested in the’

suit. The gist of his lordship’s de-!”wk’ hillside or bench claim. It is
’ | true that
| the claim in question extends ‘1000

b S e | feet up hillside, bounded down stream
staked prior to the ‘‘Claussen’ and | by Jackson and Mousseau claims,”

“Dickey’” claims, it is argued by (‘he'l and yet, this is not all theiF grawts,

cision is as follows : 3
The “Dewar’® claim having been

defendants that they are entitled to
the whole of the territory in dis-|
pute, relying upon the affirmation |
that the ‘‘summit of the hill is out- |
side of the 1000 feet’’ and that even
if it were not their claim, being de-
scribed by metes and bounds, they
would be still entitled to the same
as being covered by the description
thereof given in the grant. This |
claim is a hillside claim opposite
No. 3 Monte Cristo creek claim, and |
has a length of 250 feet up and down |
the cregk. It is pretended by the de-
fendants thet 1t extends up hill as
far as the ‘‘Bradley’’ claim, the |

«line of which, the defendants submit, |

is even within the 1000 feet allowed |
by the regulations of 1898, inasmuch |
as the summit of a hill-does not m-§
tervene between. ,

The ‘‘Claussen’’ claim is what is|
known as-a bench claim, and is situ- |
ated near the upstream line of the'
defendants’ claim. The “Dickey"‘
claim is- a hillside claim, staked off
Bonanza creek claim. e

Monte Cristo is a tributary of |
Bonanza creek, and, thereiore, both |
the ‘‘Dickey’” claim and the ‘‘De-|
war’' ¢laim; il allowed to extend the |
1000 feet up hill, meet at certain
angles on the hill, The question is, |
which of the two, under the circum- |
stances, is to be considered as ex-|
tending beyond the disputed limits.

The ‘‘Claussen’ claim, althuught
being opposite, happens. to. fall on |
the same disputed ground but to a|
more limited extent, and the main |
poipt in these cases is the determin- |
ation of the upper line of the defend- |
ants’ claim, the ''Dewar.” Besides |

fendants pretend would, 3t all events |
give them ail the ground which they |
claim, it is argued that the upper line|
nowhere reaches apy summit of a hill i

What is to be considered, under the
terms of the regulations, the summit
of a hill. Here the topography or
configuration of the ground, after the
brow of the hill has been reached;
and which is within 200 feet from the
foot thereof, has to be considered. A |
description theree! has been given by |
witnesses, and more particularly,
the different surveyors which were
heard, amongst whom Mr. Greene is
more especially noted. He has taken
levels, and the whole evidence shows
that oft Monte Cristo, alter a certain
distance’ from the brow of the hill,
the ground  gradually rises until it
hias attained sufficient elevation to
bring the waters, coming from a
“more elevated position, from the left |

towards Bonanza, So that they will|
_divide, part flowing into Bonanza |
upon the “Dewar’’ claim and part|
towards Monte Cristo, on the de- |
fendants’ claim, or those in ‘their |
viginity - This elevation is, there-|
fore, considered and described as
“the watershed'’ which the plain-
tifis pretend should be the line limit-
ing the defendant’s claim up hill. If
this is accepted ~there is no doubt
that the defendants by their works
have engroached on  both .the
“‘Dickey'” and Claussen’’ claims, be-
longing, as -above stated, to the

_As to the conmfiguration of the
“ground it ‘is right to add, that off

! regulations and
| subject to all the provisions of the
! said regulations, whether the same

| whether ‘‘summit of a 'hill’”’ is meant

than the regulations fix, for either a

the grant mentions that

as it declares that :
““The rights
those laid

hereby granted are
down in the aforesaid
no more, and are

are expressed herein or not.***"
Which I take to be that the claim
will extend 1000 feet up the hillside
provided otherwise nothing inter-
venes, according to the regulations,
to prevent the claim from extending
to that limit, and I believe it would
not be attempted to stistain this pre-
tention, if- instead of a very slight
watershed there had been a real sum-
mit of a real hill or mountain in-
tervening within the 1600 feet, and,
therefore, when it is determined

founded as much uponpdoubt as to
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the W‘Jxﬁo used the word ‘‘watershed” if

this was really inténdeéd. Therefore,
in aceepting the conclusions of "'t
plaintiff, 1T am actuated only by the
fact that the question being doubt-
ful, and having been settled by a
judgment, 1_ shall not disturb what
has  been maintained ‘by another
judge until the higher courts have
-pronounced themselves thereupon.

It has been argued that the plain-
tifis in all the cases have acquiesced
in the pretentions of the defendants
by permitting -them to work on the
disputed ground for two years, mak-
ing large expenses, and this without
any protests on their part. Besides
the fact that this is not clerely
established, I think there is still a
whether any acquies-
cense by any neighbor of an adjoin-
ing placer claim, susceptible of re-
verting to the crown at any mament,
and at all events the title of which,
having to be renewed every year,
would vest any such claim owner
with more rights than what the
crown teally intended to give him
under the regulations, for the crown
is interested in seeing that whomso-
ever such a grant is given to does
not take more than what he is en-
titled to under the same regulations.
It a contrary .principle was main-
tained a claim owner might that
way extend the limit of any single
claim indefinitely. and aftcr a «er-
tain time become owner of a number
of claims under a single grant, which
surely is not according to the spirit
of the regulations, and by which the
erown —would - yearly lose so much
revenue however limited they might
be. The public interest has also to
be considered, and, as it is a prin-
ciple clearly established by the same
regulations, ‘that all free miners
shall be limited in their acquisitions
of placer mines, this would be also’
a means of evading the same regu-
lations and encroaching upon the
rights of the public; this might be
different-on - a- quartz claim-after the
title has been granted in fee simple.

The stand I take in the three
cases disposes of all the arguments
of the defendants, and more particu-
larly as to the previous grant to
them, the notoriety. of their posses-
sion, the fact of the crown being out
of possession when the grant was
issued to Dickey, and Dickey being
out of possession when he conveyed
to the plaintifis, the action of au-
thorined officials, coupled with the
annual renewal of the defendant’s
grant, the acquisitions of Dickey and

by the regulations, the fact<of hav-|
ing mentioned these boundaries, more |
particularly in the terms invoked,i
does not change the position by giv-
ing more right %o the defendants,
and, therefore, it has to be main-
tained that the defendants are only |
entitled to the ground which is en- |
closed within the line to be drawn
by following that summit. And now |
the question comes, whether the |
watershed, as above described, should '

{ be considered, under the regulations,

as ‘“‘a . summit ?”’ ~ The point pl‘bi
sents some difficulty, and I suppose |

{ that it is one upon which there can

always be a difference of opini(mi
Until the question was decided |
the affirmative by Mr.” Justice Craig |
in the case of Fleischman vs. Creese,f
I understand that the contrary had |
been maintained at the gold com- |
missioner’s office. Under the cir-

—— relying upon-the grant; which-the de- T rumytances 1T Teer it my @uty to wd= |

her to this opinion of my brother
judge, although I am quite ready to |
admit, as he himself retorted to an
argument before him, that the judg-
ment- of one judge did -not create a |
precedent, yet, I believe that upon |
guestions whijch are doubtful, and|
will remain so until settled by the|
higher  courts, any judgment given |
vnder similar circumstances should |
have a great deal of weight and be |
followed, otherwise it would create |
such a disturbance, or put things in |
such an unsettled condition, that on-
ly great evils would spring there- |
from. It would be different, if uot- |
withstanding such decisions, the o&h-t,
er judge would entertain no doubt as |
to its wrongfulness. Here 1 admit |
that before giving much considera- |
tion to the question 1 had, until |
these cases Were presented to me,
the simple idea that ‘“‘the summit of |

{ & hill" was the highest point of a|

Lill, forming part of the surrounding
ground, yet I now can see what |
dificulties the accepting of this defi-
nition might create, and that, pébg
haps, it. might just as well be exact- |
)y the point where, after having |
rassed the brow of the hill, the
cround takes such an elevation as to
divert or divide the waters. Not-
withstanding, it may be on the other
Land very reasonably auswered to
the arguments of the plaim\ifis that
‘‘technical words have to by accept-
¢d with their ordinary meanings,’
that the words ‘‘summit of a hill’
ysed in the regulations are not, of
themselves, - technical, and that it
would have béen as easy -and’ clear to
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plaintifis, the expénditire made. by
the defenidants upon the ground, ahd; |
as | accept that the defendants never
had any regular possession, under
this grant, of the - disputed ground,
this  disposes also of the argument
‘brought  against the  plaintifis,
Thompson et al, that the possession
thereof by the latter cannot be in-
voked against the defendants as it
was allotted to them only affer-the
gap between the “Mousseau’’ &ad
“Bradley”’ claims had been opened.
I do not believe, though, that the
decision of the gold commissioner,
and on appeal, that of the minister
of the interior, is ‘‘res judicata.”’ In
California, where -a system similar
to that of our own was first estab-
lished, it has always been maintain-
ed that the jurisdiction of the courts
of justice is not ousted by any de-
cisions of the land office, but the
courts always hesitate to intervene
whenever it is' not' apparent that
gross injustice has been committed.

Upholding, therefore, that the
plaintifis are entitled to-the ground
which they respectively claim as
their own, and takirg the”line of
division between them as the one
fixed by the gold commissioner in
his decision, which has been pro-

fore meé, and which will be better de-
termined in the judgment to be
drawn up, the last point to decide
is whether the defendants have to
lose the moneys laid out by them in
working the disputed ground. Under
the circumstances, and taking into
consideration the doubt which I my-
self entertain of the possible good
faith which the defendant might
have had that they were working on
their own ground, and, taking also
into consideration a certain amount
of neglect or laches on the part of
the plaintifis by_not pieventing them
from so - doing within a r®sonable
time, 1 think that it would be an in-
justice to give them the whole ad-
vantage of the defendants’ work, by
declaring them entitled to all the

expenses made by the defendants:

1 therefore hold that a referee
should be appointed in order to as-
certain, as near as possible, what
amount of disputed ground has been
worked. by the defendants; what
amount has been reasonably spent by
them; the vyieldings on such works,
and the value, if it can be asecer-
tained, of the gold 30 extracted, and
that after deduction of any such

duced in the case of Thompson he-

charges and expenses the gold so f-x-,

tracted from both plaintifis’ clsims!,stoekmm and m
—that ~ %, from— their respeetive ageney: - Perry has iy
claims-<be adjudged to be the pro-!to the authorities.
perty of the plaintifis pmpur!innate—l At Yalta Robert Mel
ly, and as damages are claimed by |breed known as ‘‘Big Bob,
Miller ot al on account of the injuric-|in a quarrel with W t
tion against them. the referee will | Ritchie beat Bob over ‘h‘“
also report as 'to what damages the|a heavy six-shooter ang ‘“
plaintifis may have suffered thereby.|expected to die. The MI“
The injunction will be made per-|coroner left Havre this ay
manent and the defendant will pay|Malta and thence'to the h_
the costs in the three cases | B’;"*‘ﬁ—\ 3
s ¥ Drifted Ashore
Two Shooting Affrays. Nanaimo, B. (., Nlﬂa.
Great Falls, Mont., March 24.—As|body of W. Devine, a i
a result of two gun plays last night|lived on an island in -
in the eastern part of Valley county, | came ashore today. Deﬁ.} Y
Mont., one man is dead and another| was- 70 years old, west ogt g
is dying. William J. Allen, a squaw | weeks 20 in a canoe. The
man and farmer at the Fort Bel-|trace of bhim wntil the b
knap Indian sub-agency at Warm |ashore yesterday. His
Springs Creek, was shot ‘and in-|never seen. He has ng
stantly killed by Charles Perry, a|hefe. An inquest was thoughy
hali-breed, who is the wealthiest | necessary. ; '
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gold extracted without charging the |’
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THE MOTHER LODE

WE HAVE IT, AT THE HEAD OF THE
TWO RICHEST CREEKS ON EARTH
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Lone Star Mining and Milling Company
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