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the Constitutior, that he could be deprived of the sohd acres gran-
ted to lum by the Commonwenlth

Hig dam mast not obstiuet the navigation of the fish, because
he tonk titie fram the Commonwealth subject to that servitade or
public night—one of the ancient Enghish « hberties” which Magna
Charta rescuetd from obinton—which numerous old statutes, in
the times of Henry IV, and the Bdwards, defined and detended —
which the immigrants brought over with them, and which Penn !
expressly recogmized in the 22nd Sect of his firct frame of Gov-
ernment, adopied i IX0I—and which beeame, 1n this manner, an
indeteasible condition of Pennsylvama tenures  The Mill-dam Act
of 1503, was s fuller provicion for the regulation of this puhlic‘
right, and rupphied a statutory remedy for itsinfrimgment, but was
not & Lrcrnse to Ingham to build on his own land.  When he im-
proved lis water-power, he did it, not as tenant at will, under nl
revoeable license, but on the cure tooting of that Jdonninion which
AN owWner exercises over soil that he hold«, 1, fee simple, fram hise
soveregn.  This conceir, that the Commonwenlth geanted a license |
s 1x03 to build on band she rold nnd was paid tor before 17586,
may lead very logieally to the couclusion thatit was competent for
the Conmnonwealth to revoke the license in 1803 and grant to the
Railroad Co the right to destroy Ingham’s water-power, without
compensation, but 1t is only a conceit after all, and can attord no
solid basis for the concluwion clmmed. It may be harmle«s if not
strictly correct language to gpeak of the Act of 18%0.; ag licensing
riparian owners along our ¢ principal’” nivers wo use water-power
which, never having been granted to a citizen, belongs to the State
ay a4 sovereizn, but when applied to such streams as the Towanda
creek, which having been granted by the sovereign, are private
property, itis iulse langunge, and it begets false 1deas.  If it were,
idecd o, that the Act of IM0 3 makes every oull owner along these
lesser sticams a mere tenant at will, it would be palpably uncon-
gtitutional ; but regarded as an act for the regulation and detence
of & supervemng common law 1ight of the publie, subject to which
thie mall owner bougnt and has always beld bis land and water-
power, 1t 15 coustitutionul and whe'esome legnslation

For these reasons we are of opimon that the mun proposition
in the defendants’ first point was correctly dented, and the judg-
mont 13 reversed only beenuse of the rejection of the evidence men-
tioned in the fitst bill of exceptions.

Juugment rever<ed nud a veawe jurias de novo awarded.
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FRAMKS V. BROORER.
Wol—Lreguey—Ambiquaty.

M. R. Jan. 25,

Testator bequeathed a certain sum of money to trustees in-

trust for Lis daughter B for her separate u-e independeut of her
husband, and atter the deccase of E  to her husband for lhis life
with remainder to all and every the children of E. by her present
or any future hushand.

After testator’s decease E's husband died and che married again.
E. died leaving her second husband her surviving  On il filed
by sccond hushand against trustee of the will.  I/eld, that the
benefit of the gift was confined to the husband living at the date
of the will and the dJeath of the testator.

Davies v. BotLcoTT.
Practice—Appointment of representative.
Where a decree for sale has been made of an insolvent estate,
and the legatees have disclaimed, the cxecutors renounced, and
an admimstrator ad litem 13 dead, the court will ¢z parfe on motion
appoint & personal representative on production of an affidavit as
to the insslvency of the estate and notice to the parties entitled
to administes.

Jan. 25,

V.C. K.
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V.C. K. Fonwarp v. EncisTon. Juan 31.

Asstonment— Priority — Notwce—IHushand and wife.

Where & bucband in right of his wife who is onc of the repre-
sentatives of an 1ntestates’ estato assigns his share in the estate

for value, and hecanies insolvent, notice to the wife, of proved 19
not rotice to both the represcutatiees, a wite being under the
domuiion of hier husband has constructive notice of his acts,

The privciple applicable to a trustee who 13 alao n cestut gue
trust and assigoor of a fund applics also to & feme covert on tae
question of notice.

V. C. W,

Judgment— Dot r of sale—Frocutor— Ahetract of tutle.

Darurssosp v Traey. Jan 30,

itenl and persoual estate was given hy the testator's will to A,
cne of hisv ughters and lus sole executrix upon += -t to <ell and
convert (with power nevertheless to suspend cuch s le for such
period as she should think tt) and stand posses<ed «f the clenr
moneys arimng from such wsale w trust tor the testators three
daughters A. I and ¢ 3t being declared that s receipt should
be n good discharge to purchasers

After the testator’s death, A. married and with the concurrence
" of hier husband cuused the real estate to be sold by suctisn E. be-
i coming the purchbaser. Shertly atter the contract for sale but
: befure the completion of the purchase judgmeats were entered up
sgainst A's hushand to au amount far exceeding the purchase
morey. Upon the refusal of K. to complete his purchase untl
the judgments hud been catisfied, specific performance decreed
with costs, the court bolding that the judgment creditor could not
interfere with the sale out of the proceeds ot which no beneficial
mterest acerued to A and the other cestur que trusts, until the
testators debts, &¢, had been discharged and his estate admin-
wtered.

Although it may not be necessary to insert upon the abstract
the particulars of an equitable charge wiich has been already
paid off, the fact of such a charge having effected the property
should not be concealed from the purchaser.

vV CoW, Jun. 8.
Settlement— Construction—-"* Unmarried ' —next of ki of wife.

By the settlement made upnr tho sumilage briweed A, .nud B.
o sum of stock waw ovttied to the separate use of B (the wife) for

her tite with trusts after her death a8 to one moiety for children
of the warriage as to the other moiety for the husband for his life
after his death upon the same trusts as had been declared of the
first moiety. In default of children taking vested interests (at-
tmmng 21 or dying under that age leaving issue) upon trust as to
the whole for the husband fu ife and after his death according to
the appointment of B ; and in default of such nppointment upon
trust for the person or persons who at the death of 3. should be
of hier blood and in kin to her and would have been entitled under
the statute of disinibutions *“ in case B. had died possessed thereof
intestate and unmarried.”

B. died io child birth, leaving an infant danghter who survived
one day only. )

IHeld, that the infant daughter was entitled under the ultimate
limitations in derault of appointment as B’s next of kin under the
statute of distributions.

Mircuert. v. Covts.

L.C Parist v SLEEMAN. Feb. 11,

Lundlord and tenant—** All outyoings.”’

Agreement between landlord and tenant for the lease of a farm
for a term of years at a yearly rent ““free of all out goings ”

11l that the word * out goings” included the land tax and
title commutation rent charge.

NELSON v. SEAMAN. Feb. 24,

D’ractcce—Parties—Trustee of an equily.

A fund was paid into eourt by the executors of & leceased
trustee A cestw gue trust appointed now trustees under 8 power
in the settlement, but the property was not assigned to them or
transferred into their names. An incumbrancer fited a bill to
secure che fund to which he made the executors parties.

Ileld, that the new trustecs were also necessary parties.

L. J.




