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was dismissed with costs, and as the trial was flot proceeded with by plain.
tiffs, defendants' solicitor ohtained ait order 'Ithat the action be for want of
prosecution disniissed with costs to be ta\-ed against plaintiffs, and that
judgment he entered for defendants with costs unIles plitfs ad
costs of their motion to set aside the notice of trial to be taxed, and unless
plain -iffs gave to defendants security in the suni of $200 by a bond to
respond defendants costs to be incurred, said bond to be approved of by
defendants counisel, etc."e

Per R:'t'CriiE, J., GRAHAM, E.J., coIICUrring.
i. The proceeding being one of an equitable nature, to have a grant

declared void, as weil as for partition, plaintiffs were not entitled under any
practice of the Court prevailing inidiately prior to October xst, 181,4
(the dlate at whiclh the Judlicature Act, 1834, came into force) to obtaini a
judgmcent by default ..gainst the duiendanits as nt comnion lam

2. The suit must be governed by the saie practice as any othcr
equitable action not provided for in 0. 13, rr. ii and M3.

3. 'lhe defendants could appleair at any turne before judgment, although
the turne limited in the writ for tlieir appearance hiad elapsed.

4. So far as the dufendant againist whom judgrnient by default liad not
been entered was concerned, the appearance and defence werc unobjection-
ahle, and that he could appear nt any turne althoughi not served.

.Thappearance and dlefenice l>eing good, the notire of trial a:nd
entry on the docket %vere repular, and the trial j tidge Nvas riglit in disniissilig
the motion to set theni aside, ind that the appleal on this point inust be
disrnissed %vith costs.

And senible, that eý-cn if the appearance and defence were irrcgular,
the motion should have beeni to set Oient aside, and liot the notice of trial
and entry on the dockeýt whit'h followed thein.

6. The notice of trial iiveii ly defenidatt' comisel was rcgularly gi'.en
under 0. 34, mile xx, and that the defondants having apmpeared w~hen t1he
cause was called for trial and plainitiffs hiving failed tt> appear, the action
was propecrly dîsmissed under Rule 23 of the saine Order. -ij. The conditions of ttie order b>' compliance with which pliifs
were entitied to retain their suit, although uinusual, were such as it wis
withini the province of the trial Judge to impose.

8. The order should be amended by adding recitals shewing that the
cause had hen called for trial andt that defendants had appeared and that
plaintiffs had neot ippeared, and thiat the appeal front the order should bc
disniissed, l>uit without costs, the difficulty having been ecatud by wanit of
Care On the liart of the plaintiffs solicitor in drawing up the order.

9. The action should be distnissed with costs in case the conditions
imposed were neot cornpjlied with,

Per Gk.iuANç, E. J., and J . :The trial judge wvas wrong
in requiring the bond te be given for cozts te be approved of by defen-
dants' solicitor, and that the order should he varied in that respect.


