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MIR~DTC.).] [July 14.

IRE TORONTO, HAMILTON AND BUFFALO R. W. CO. AND BURKE.

eiWy£4rb)I/rZtiolly !iC/., C. 29, sec. 15o L.>"Ops/ a/

Mlor/gagor and mnor/gagee.boieoat

Certain land havingy been taken by the comnpany for the purposes of the

raiîway, an offer' of a suni 0f money as compensation therefor was mnade to
bRurke, the owner of the equity of redemptiofi, andi Farr, the mortgagee,

j~ or The 'nortgagee accepted the offer, but the owvner of the equity stood
o"tfra larger sumn. Thereupon the company gave notice of arbitratiot) under

the 'Iomniol(n Railway Act, and appoi nted an arbitrator ; Burke appoînted an

ar1bitraltor on bis behaif -and the two s0 appointed namned a third., Tb-, board

thus Coilstituted proceeded to take evidence ; but the company, flot being
satisfi'ed that the proccedings were regular, made a mnotion for au order

aiPPointing at sole arbitrator under the statute as in a case of default of appoint-

n"" by the landl-owner.

11el29 that the words " opposite party " in sec. i 5o of the Act, 5 1 Vict.,

.) 2 ust be read distributively so as to include both mortgagor and

iWor"tgagee, and that both not having concurred in the appointmnelt of an arbi-
trator 1the case was in the same position as if no arbitrator had been appointed

byte land-owner ; and an order was made appointing a sole arbitrator.

e-4rcj, Ta/e, for the companly.
Zeetzel, Q. C, for Burke.

' b-. Crerar for Farr.

lProvince of MIanitoba*

QUEEN'S BENCH.

J.~ ] [JUly 20.

CLEMONS V. ST. ANDREWS.

0f aciOn-Deciaraion of righ/ /o compensa/ionl-2Ueef's Bench Ac/,

Z9)sec. 3<9; s-s. 5-Gos/s o/ former ac/ion for same relief un aid

After the adverse decision against the plaintiff (rnoted ante, p. 297), and

a'fterth ue,

lred uen Bench Act, 1895, came into operation, the plaintiff com-

ii eda new action, without payment of the costs of the former action, ask-
0 fr a declarat ion of bis rigbt to compensation and damages under the same

tb" C' Saces as before, and basin- bis claim on sub-sectiOn 5 of section 38 of

the Wh "lich says that no action or proceeding shall be open to objection on
th ound~ that a merl declaratory jugetor order is sought thrbeand

rlef Cort Tnay mnake binding declarations of right, whether any consequefitial
reif1so cnb claimed, or not.

Tereferee, on defendants' application, ordered a stay of proceedings

Ptif COsts of the former action should be paid.
ý'41ifappealed.


