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the clerk of this court do notify the clerk of the mumcipihity ot
St Thowas of this my decision, and that the roll be amended
according to the same.

And as to the costs of “hus procecding, T do order that the same
be borne aud purd by tue respondent.
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Whea the suirety for the payment of a debt, r one standing 1 the redation of a

surety, rocenes a sacarity for indetsnity, the principal creditor i 3u oty en

ttled to its full beaetit. The prigoph applios to sceptors und codorsers,
favor of trediters, s e llas tocases of surcty 10 torin

Where o judginent note 19 g1ven by the prineipal debtor 1o an acertamodation ac- .

@ ptor tor hie recurity, & trust s ereated which atty. bies to the 4Lt aud should

#0110 sdstac tion ol it detanit of pay ment oth rwrse, unless divested by o burat

Jule assiznmot for value, sud without notice of s chigructer

Appeal from the Common Pleas of Blur Co  (Lowuig, J,
amd Wovpwanp, J, dissent ) Opinion by

Taosraes, J —1n Curtes . Taylor and Allen, O Paige, 432, the
Chancellor of Walworth aceerted, and sustaned by mnny authori-
ties, the cquitable principle ¢ that where a surety, or a person
standing in the <ituation of & surety, for the payment of o debt,
receives u secursty for his indemmty, and to discharge such an-
debtedoess, the pninaipal ereditor s i equity enttied to the full
benefit of that security  And 1t makes no difference that such
prncrpal creditor did not act upon the credit of such <ecunty in
the first instunce, or even hnow ot its « xistence.” Mawrev Hirre-
gon, 1 g Cases Abridg 1092 i« to the ~ame c¢ffect  So also is
Lleath v. Jlond, 1 Paige, 520 Panev Hulore, 26 Verm Bep S08:

e

C

Ol Lofe Ineiranee Compuny . Ledyard, Mat Rep. S66 2 Branch

Lunk of Mobale v Roberssen, 19 Nu 79 0 Clordev Ely, 2 Seandf
Rep Yutg Ten Foiei v Molries, § Seandt € R 128 o in Corn-
well’s Appeal, 7 W. & 8 J05. Justice Kenunedy anoounced the
same rule sayiag, <1t is a1 well estabhished principle in equity that
& creditor 1s entitled to all the securities tuken by the surety of ns

debtor, cither for the purpese ot securing the payment of the debt '

to the creditor, or for the purpose ot indemuitying himseif ”  To
the same pucpose are brb's Appeal, 2 Ponoa. Rep 2965 Hincs v
Barnrz, s WSO 0 Curmem v Noble, 9 Barr, S5 Hancoek's Ap-
peal, 10 Cassey, 155 The authorities place the principle uponthe
ground that, us the recurity 1s a trast crented fur the better se-
curtng of the debt, it aleu uttaches to 18, and hence it is, that it
may be made avaiable by the creditor, altbough usknown to him

at the time of the purchase of the ~ecurity for which it may have .

been given as an wdemaity  The effect of cuch a transaction, i

the placirg of means in the hands of the surety by the principal |

debtor to meet hability on aceount of his contract for suretyship
It 1< conscquently a trast for that speaific purpose, and equity wmill
control the leenl title to itin the hawds of the surets so thutit may
be apphied to the object mtended, viz , the pasmment of the debt 1o
the holder

Iid King. who, it clearly appear< was an aecommadation ac-
ceptor for Baker, stand ynahe - wituanon of a varety, * aswas smud
by the Clhancdilor an Curnis v Tuyler & Allrn® As hetween him
and Baker hie certamly dil so As between them he was not the
principal debter, although by the law merchant be would be <o to
tong tde holders of the aceeptance  But tlis would not change
bis 1elative position to Baker.  Tn his hande, and 1n the hands of

assignees ot lona f40 and for value, the indemumity aSorded by the |

Judgment an ahe 1oth Nov, 1857, would be apphicable to the
payment of the acceptances,
given, as King in s recepi for it of the sume date says, < tohold
as security for the amount of iy account again-t lem.”  Thereas
no dispute but that the scceptances of Kramer & Roam, F Sellers
& Co . and Bryan, Garduer & Co | tegetlier with other acceptances

taken up by Baker, and some items of comumicsinns and expenses,

cen-tituted King's account, for whica the note «toal as eccurity.
The indemmty was not to apply in ans erder of prierity to parts
of the account ; st attached to 1t ull and every part of it ulke
The aceeptance went of course. as they were intended to do, into
cther hardeand the s ceunty pledged by the prinaipal debtor for
the payment muet go to the extinction of the debts created by them
s0 fur as they remsa:ned unpaid by Baker. on the principles asserted

This wae the <ru<t on which it was’

in the outset of this opimon—that when a surety for the payment
af i debt receives o ~ecurity tor iy indematy, the prncipal eredi-
tor isan equity entitled to the full beneht ot that ~ecunity. will he
subverted, tihe security stll remmmng wittun the reach of cquty
a3 will be ~een hereatter  There nre many enses in the bouhs of
“the apphicativu o thiy ductrine to the cnsed of surety strictly o

", But that it cannot be supposed to be him:ted and controlled by the

“mere form of the tranvaction, 13 apparent from the remarks of the
Chagcellor in Curtes v Tuylor & Alien, by the quahfied expressiun
of ¢ stunding 1u the situation ot & surety ' ‘The case of Henh v
Hend «t al., ) Parge, 329, 13 u case of the direct application of

“the principle to & transaction hke the present. .\ judgwment hael

becn given to secur » fur udvances and scceptances.  The holders

of the mndemmty assig-ed 1t to one of their < wao persoual creditors
for anteror responsibalities . ~oeee? € e them, hut on o bill being
filed by the defenduantin judgment, the ety gningitusa seourity
~agminst acceptances made for ey benefit,) the collection of the
Judgment by the Assignee was restrained, and the proceeds dit-
cected to be applied to the payment of the bills accepted by the
assiguees, the Chancellor declaring that, to that extent, the hold-

. ers of these notes and drafts accepted and endorsed by Haud aud
Kenyon have an equitable interestin the yudgment 1 Bunk of Auburn
v. Throp, 18 Johas. Rep. 405, which buing prior to the assiyoment
to Lightbody, must prevail. 8o al-o to the same effectio Lustman
v Foster, ™ Metealf, 19, These authorities, and many others nught
Le ndded, show clearly the application of the principle to acceptors
and endorsers, m favor of creditors, as well 1 cases of swety in
torm. The ease of Jleath v Hawd ot al | i< alvo authonty for an-

other point 1o tins cuse, 1t suthonty be ueeded, that the ussignment

“of the judgment tor an antecedent debe or listality did not consti-

tute the assignee a purchaser for value. See also Clurk v, Iy

et al , 2 Scandf ¢ K 168, and the citation of authorities therein

i the affirmation of the principle, by the Assistant Vice-Chancellor

of the 1st Circuit of the Xtate of New York.

Thesc principles estabhished, lhow stands the case n huanl !
Baker secured King's account to the extent of the judgment note
of 10,31, payable four monthys after dete, to be cancelled oo the
Jehivery of pig-metal and blooms to the smouat of it, within that
"time, to the latter at Pittsburg. This metal he never did deliver

The judgment note therefure remained as sccurity for King's ac-
count.  On March, 1855, judgment was entered in favor of King on
the judgment note.  Previously thereto King bad accepted all the
hulls which constituted the claims of Kramer & Rbam, £ Sellers &
Co., and Bryan, Gardner & Co., together with other notes not
receseary to be mentioned  These acceptances, with come items
of expenses and commissions, constituted RKing’s account, and 1t
cannot ke doubted that if he Lad paid hera himself the judgment
would have stood goed to him as sccunty from which to reimburse
himself.  He did not pay any of the bills in the hands of the halders
named, but on May 4th, 1858, he a<cigned to Kramer & Rham
27513 50, as collateral ¢¢ security” for the payment of their drafte,
and to F. Selters & Co. S2,501 44, aleo ay collateral security for
the payment of theirs. These assignments weuld amount to thar
reapective claiing in full, and leave seven or eight hundred dollars.
‘which King says he agreeld <hould go to Bryan, Gardner & ¢'o
Kramer & Kham. and F Scllers & Co ., have, at considerable ex-
pense, enforced the payment of the judgmeut by Baker, and the
claim that by virtue of tlns and other asugnments from King.
they are entitled ¢5 receive their whole claun out of tne 1ndemnity
n exclusion of Bryan, Gardner & Co | excepting as to the balance
“of the judgment after paying them.

The Auditors and the Court helow were of a ditferent opinion,
and with the exception of certain modifications, berainafter 1o he
noticed, we think they were right.  .\s already indicated, the
Judgment note was given by the principal debtor to lis accninmo-
dation aceeptor. & party standing in the wituatien of a surety for
him, and it was for the purpose of saving him barmless: a tru<t
! was thereby created in favor of him, and upon the prineiple already

atated, in favor of the holders of the nceeptances: 26 Vermont
"Rep 30%: *\etealf, 20 Ifa trust was thuscreated. and to secure
the debt, 1t necessarily attached to the debt, and will gnin <atis
factinn ~f 1t default of payment otherwise, unless divested by
a hona £ ie assignment for value, and without notice of 1ts charac-
ter  But this elcment does not existin thiscase  Toe assignment

!



