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O'Ilare sbewed campe, and eited Bromage v. Presser, 4 B.
&C. 247, S. C., 6 D. & R. 296-, Davis Y. Fortune, lb. 597;

Arundell . White, 14 Enat. 224; Bui. N.P. 13-14; 1 H1. BI.
282 ; Purcell v. Macnamara, 9 East. 361, S.C., 1 Camp. 199;
Rees demi. HowelI v. Bowen, 1 McLel. & Y. 383;- Chambers
v. Bernasceni, 1 Tyr. 335, 397; Tay. Ev., 1284, 1419, 1421,

RonINsoR, C.J., deiivered the judgnient cf lte court.
We are cf epiuien that there ivas net sufficient evidence te

charge thte defendant. Ali that was pretended te be in an y
inanner proved was, that ho made lte a1lidaiti upon whicls
thewritwas sued oit. Ne ether agetucywhatever in causin-,
the arrest cf the plaintiit was attempled te be proveul against
him. Thtis being se, il iras necessary le give legal evitdence
tat he matie t1e affidavit produceti; that suds ait affidavit
was sworn te b y hlm. Now titere ivas mot only ne evidence,
beyond the production cf lte document, titat sucit an aflidavit
was sworn Ieob any persen, but there was ne ovidence that
there mwas a prson of the narne cf titis defentiant who was
eiter a genera agent cf Moodie, te plaintilt in the writ, or
who wapccially authorized te act for hitn in titis particular
natter.

The entire wainî of apparent cetînection bcaween tits ciefen-
dant and te record in the original action distinguishes titis
case from ltat citeti, cf lIonnel! v. Lyon <I B. & AI. 182);
and the jetigments dolivered in that case show that te very
graunti on which identity iras Iriund facie assemod in that
case iras wanting ia this. The saine rcmark applies, wc
thinlc, te tise case cited cf Spafferd v. Buchanan <30O.S. ?!:*)
in whieh case, as in Hennell v. Lyon, thora v-as the fact that
the affidavit produced puirporteti Io be thc affidavit cf te per-
son wvho, as a party te lte cause, mnust, in lte ordinary course

cftlings, have madie lte affidavit produced, ina order te %var-.
rt .he proceedin- which liit takront place; and lthe only
qeton wua whetîer te court eught mot, in a civil proceed-

ing, te assume in the first instance, anti unti! the contrary
wau proved, that te affidiavit wus genuine.

Now in titis case, unlil il iras proved that the defendiant
Blackieck was aitagent cf Moodie, te piantifi in lte %writ,
titere iras ne fountiation for the presumptien ltat an affidiavit
iat becia i ate by him, and ne reason for assuming tisa lte
person by te carne cf Blacklock, whose marne ivas signoil le
itat paper, wua such agent.

To hold that upon the evidence givert aI tii triai titere
,%vas a case establisled againat titis defendant, wvoula b tul
go much; beyond wmi wvas deterniincd in Spafforti v. Buc-
chananr-in which case, inorcover, the jutigment of te court
was net unanimous.

Rule diseitargeti.
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Aq'sumpsiî, for tolls. The deciaration alloged titat tite
<iefcndant, on lte 14th cf Mfarei, 1855,,tm indebî cd te utce
plaintifls in £100 for toilIs payable by tise defendant for lierses,,
caille, carrnages, &c., cf the defendant, which hefore tt.-at lime
had îravclced upon accniain plainl rend cf the plaitiffs in tîte
Uniteti Ceenlies cf Leedis & Grenville, andi titrougli a certain
gats cf the plaintiffs erected upon lte said piank road ; andi

for divers other toli s andi fees belote lthat time cf right due by
the defendant te the plaintilffs fur divers other horses, caie,
carri-t-es, &c., ut the detfendaiît, %whicht had berore that lime
travcîlQe upon anti passed along a certain other road of the
plaintifi, and titrougli certeini ether toll-ngites cf tise said
plaistiiff, erected upon tise said moadl; aut' Ilsat aftcrwards.
in consideration, of tise promises, te wvit, on, &c., lthe defondant
promised the piainltifs Io pay thorm the said sumi of moiîey
on request. Yeti &c., (s4tating breach cf the defendant's
promise.).-

The defendant pieaded-ist. Non-assumpsit, and four spe-
cial picas, wici were demurreui te.

At the trial at, Brockville, befote Macaulaiy, C. J., il ap-
peared that the road was made by a joint stock companty,
associated untier the pirovisions cf the statte 12 Vic. cap. 8.
The articles cf association were entered int on the 22nd cf
February, 1851, and f ive directors %were tisen chosen, the
dleciared ob jeet of the cenipany being te censtruct a plant, or
macadansized road front the mia roati leadiiîg frein Blroch-
ville te Prcscott, at the division lino betveen lots eighlt anti
mne in the first concession cf Elizabetitown, te Northt Au-
gusta, .the capital stock te be £3000, te be iseld in sisares cf
£5 each. Tite road was paztiy in the County cf Leeds and
partiy in Grenville.

Tite tolîs %ve fixed on the Ist cf November, 1852-1, by a
minute, cf which lte foilowing is a copy-

"frockville, Nov. 1, 1852.
"4The directors cf the ilrokvîlle and Northt Augusta Plank,

Rond Company met this day. 1rcent-Dr. Edmonsors, lire-
sident; Samuel J1. Bellamy, Jam-e-s Crawford.

"iRestrec-Tliat thc toils te be chargeci at the gales on the
flreckville and North Augusta Plank Road, after ihis date, bc
as folews, viz. :

diFor an y te-un, double or single, passing gate No. 1, 14:1.
44 ateNo.e-or every double leas, 2<1.; and for evcry

sin-le tcam, 141.
"Gate No. 3-For cvery double teani, 2.1.; for every single

teai, Làd.; for every herse andi rider, Id.," (with oliar
charges fer caille, &c.?')

To this resoietion wvas aitacited the corporate seal cf the

Afîertvards the follotring rcsolutien was passe:! at a meeting
cf five directors, heiden on the l2th cf D.cccmber, 1853:

4"9Resolved-That lte secretary do .-idiertise for tenders for
a Icase cf the gaies on the Brockvillo antd NorthtAî~ul
Plank Rlond fortifie ycar, frein tue 2'2id of Jan.iury, 1851..-ti
ilitI the toils te be charged at cacl gale shalh fot exceei lte
follotring rtesç, viz. :

il Gate No. 1-2(l. in %vinter andi M. in suminer.
"iGate No. 2-(Saine.)
"-Gate No. 3-.-(Same.)
"4Singie tennis, 1.1d. in vinterant 1il in siummer.
"cWinter montits te commence on let Dccernber and end

on 231h, Fehruary.
"fiSummer niontits te commence on 1s1 Marc!: and endi on

3Oth Novemnber."
Tite defendant %rms proprielor of a putblic stage running

from Blroch-ville Io Mcrrickville, o'vcr iiii, whoieocf the rond tri
quesiion, convoyin- lthe mail and i nakingailaily trip, (cxcept
on Sundatys>-thiatl :, going the orse tay and rewriting the
next.

Thc piainîiff's claimed 1ler toU ls on te tiefein.l.int.q two-horse
stage, ilroiizh ail lte galcs, from tise Ist cf Augrust, 1851, te
lteé Ist cf Fébrurry, 1855.

In regard te thc rordl lte folilowing sînlement cf facts va.q
.trecti te ilpon the triai: TI:aî Ille toli-roati comîmences -it
liioekviie; -.litl» ttc <liace of':-aaaf mile on tise roamIi
is tol--gite INe. l' anti corntnc 2.1w Brockvilte [moiii Ne. 1 tol-

tcl iere is a btili înl lîiffl %viy lietcetî lie ivxo
ilst-grade cf %wiîiclt cxcct±ds one foot iii twcsaty, he whole ri5u
of the Iiiil being 13 (ect tid 1 incit andi 75-100, 'vhich excueds:


