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aliter raising the grade and block-paving, two cul-
verts or man-holes weré put down ai. the east side
of Lippincott Street at the north-east and south-
ma.t cornirs of Lenn os Street. The affect of
raisi ig the grade on Lippincott Street was te pre-
vent the flewv cf surface water acress the street;
and the resuît wvas that when freshets or very
heav-y tains occurred a considerable portion of the
surface water, which the culverts at Lernox Street
were inadequate ta carry off, flowad dowvn the east
aide of Lfppincett Street and through and ever
the plaintiff's lot soe finding ita wvay Into, Ifis
cellar dnd ailllng it up, and more flowing under the
plairitiff's hoeuse, andl then easterly tilI absorbed at
other points. The plaintiff alleges that hi. building
wvas seriously lnjured, and about a loct: ef rubbish
and mcd deposited in his cellar, which hie had te
reniove at soute expense. Other injuries, aIse ra-
sulted te his building, which he alleges arase in
consequonce ef ibis dloeding. The werst flood wvas
cne occurring on the 3rd and 4th january, ' 88c),
whau there was a very hcavy downpour for seve-
rai days, resulting in the ilooding of the natural
water-coursas in the west end of the city, and in
overchprging al the sewers in this vicinity. A
flood aIse occurred in i8S5 about tIha time of the
construction et the block-paving, and another in
March, s886ô. The latter wvas net se sarieus as the
J anuary one, which, accerding te the evidence,
was much the heaviest of the three. The plaintiff
aIse states that the March flood wvas less injurieus
te him, because the defendants had put in semae
additional cule~erts at l3loor Street, thase taking off
a qeantity ef the surface wvater coming dewn frem
the north, and discharging it inte sewers on Berden
Street and B3runswick Avenue, streets parallel te
Lippincott Street and te the east of it. Ali the
Injuries the Plnif i co>oplains o~f wers the resuiU of
jfooding by irface wpater, and did noi arisc froim
ilie over/foW of the 507wcr.

The dafendants urge that they are net legally
responsible for the damages in question on two
grounds fi rat, they sav, We are net bound te pre-
tact yeni frem injury frem surface water: and
second, they say that the plaintiff was flooded by
surface water befere they graded this street and
If, as a tact, Lt appears that the floeding is any
more extensive by reasen of their having raised the
gradejof the street, they contend that thay are net
resperible, because, in raising the grade in order
te block-pave. Lt was the preper exercise et a legal
power by the corporation, and they have net ex-
ewed these poera, nor have they bean guilty of
âny negligenca in their mode ef exerclaing them.

On thre first point there is ne deubt whatever
that the defendants are rlght, Thre right ef drain-
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age daes not exiat jupe ,îaturo. The principles
applicable te running water which are f'ablici juris
do not exteuid to the flow of mrsr surface water.
MeOillvraY v. Millin, 27 U. C. R, 62 CPerwsOt v .
Gr'and Trunk, 27 U.C.R., 68: AMnnny v. Damsoue,
19 tLC.C.P. 314 ;Darkil v. CPowlald, 38 U.Ç.R.
338. Dillon on Corporations, second cd., Par. 798.

The second point, however, as ta whether a cor.
poration, raising a grade of a street and thereby
preventing the escape of surface water from oe
side cf the street te the aitier, and causing damage
ta an adjacent propriezor, is liable, is perhiaps net
se free fromi doubt. The case morst iii point that 1
have been able to find is Darby v. Croivland, 38
UeCR. 338. The facts ln that cage, as stated in
the head-note, are as fc.llows: There had for many
years been a culvert acreas a higlhway adjoining,
the plaintiff's land, through which the surface
wvater from hic land had been accustorned to pars,
and the pathmaster had closed it tip and made
the read-bed sehid, by which the flov cf surface
water from the plaintiff's land wvas itmpeded, and
the land remained longer wet than it weuld other-
wise have dons. The corporation by resolution
approved of the pathmaster's action. It was there
held that the plaintiff had ne cause ef action, fer
there was no right of drainage &cress the highwvay'
for the surface water, and the corporation could
flot be liable for net exercising their discretionary
powers with regard te the drainage ef lands.

The numerous cases cited in that judgment show
that beth in England and the United States it has
heen distinctly decided, as 1 have befere said, that
the right of drainage cf surface water dees net exiet

ju4re ntrturcr, and that long enjoyment of the right
would net create an easernent. Chief justice
Harrison, after affirming this proposition ef law,
adds 1, The fact that the defendants are a muni.
cipal corporation canneot give te the plaintiff any
greater rights than lie would have against the pri-
vate individual. It is truc that municipal corpora-
tiens have power, under c.ertain circumistances, te
pasa by-laws for the drainage ef lands; but this,
like mn. j, ether powers conferred on municipal
bodies, is a discretîonary, net an obligatory,
power" In Dillon on Corporations, paragraph
798, the law is laid down as fol'ows: ý1Authority
te establish grades ef streets, and te graduate themn
accordingly, involves the right te malte changes in
the surface cf the greunid whlch mnay injuriously
affect tho adjacent property ewners; but where
the power is net e;xceeded therc is ne liabîlity un -
lais created by statute, and then only in the mode
and te the extent previded for the consequencas
resulting frem its being axerci.!ed and properly
carried inte exacution. On the oes hand, the
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