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the further you say it is possiMe for the Dominion
rnrlianient to ^o, the more essential it is that yon
shonlil l<ee|) fne the haniis of the Local Let;islaliire,

dealing; with Properly ami Civil Ui^;hts, unless and
nnlil that rantje of power is entered on and occupied

l)y the Dominion Parliament, liecause the more
ample the power you as ,ij;n to the Dominion Parlia-

ment to meddle with the sphere of the Local Lej;is-

lature, the deeper the wound Parliament can make
in " Properly and Civil Rijjhi^," the larger the area

upon which it can infringe, the (greater the " cantle
'

it can carve out of " Property and Civil Rights," the

more indelinite and elastic the raiij^e of its potential

action, the more important it is to decide that at any

rate until Parliament chooses to act the other Lej^is-

lature shall not he disahleil from actinj;.

Then Mr. |ti>'ice Hurton says he can add hut little

to what he said in ihe case of /u(i;iir v. '/'/u- Cc'ii/nil

Haul: :

" Tlic I'.irlianieiU ofC.inaila, liaviiii; power to p.iss laws for tlie

good i;o\errimciit of die l>oiiiinion. wtrc t-n. rusted with the

exchisUi: power of passing! I.iws on the suljiect of liankriiplcy

and In>olveni.y; and the c|iicstion is whether tliis section falls

within those terms. Their meaning is, I think, well ex|ir»-sse(!

liy Lord Selhorii'^ thus: 'The words describe in iheir well-

known le^.il sense provisions made hy law fir the adtiiinistra-

tion of the estate of persons who ni.'iy become l):inkrnpt or

insolvent ai:»ordinK to ndes and delinilions prest:ril»ed hy law,

inchiiling, of coarse, the conditions on whiih that law is to he

hronK^u into operation, the manner m which it is to he brought
into operation, ,ind the etTect of its operation.' In other words.
Bankruptcy and Insolveiu:y were well-known legal terms, not
confined to the state of things in Kngland, or the Provinces, at

the time of the passing of the Confederation .\ct. hnl appli-

calile to systems of legislation with wlii.h the whole civili/ed

world were presn ned to be familiar, the Dominion Parlia-

ment, and that Parliament alone, can determine whether the

legal relation of Itankrnpt or Insolvent shall be createil ont of

any given coiiiliina ion of ractsorcircunistances ; but there would
seem to he a ditTerence of opinion as to the true meaning t.) he
attribnied to the language of l^ord Selborne. It appears to

be diought by some that he was not dealing with tiie well-

known legal sense of the terms llankrupt or Insolvent, hnl that
Ihe words bail relation to all persons unable to p.iy their debts
in full, an^l in th.'it sense therefore insolvent, ami rot to persons
declared by competent authorilyto be bankrupt or insolvent.

"

There is certainly, as there not infrecpiently hajipens

in cases of clelinilions, a dispute as to what Lord
Selbonie's defmitiiui means ; hut whatever may be

true conclusi.ms as to his reference in the words
"according; to lilies and <leli nit ions prescribed by law,"

whether they a|)ply to the immediately precediiif;

phrase, " who may become liankrupl or insolvent,"' or

to the remoter word "administration," when you find

him stating w li.it the rules and delinilions prescribed by

law include, and when you see they include the con-

ditions on which the law is to be brouj^ht into opera-

tion, it seems to uie that he plainly meant that the

condition of "' liankruptcy and Insolvency " is com-
prised within the conditions on which the law as to

Bankruptcy and liisolvency is to be broui;ht into

operation, and iherclore that the phrase has a con-

ventional sense, to be, in efl'ect, created by the law,

and which it is impossible to define in advance.

I,(iKi) Waison : I'niess the scheme of that Act
is varied by the condition, the condition here to

which this clause refers is that the debtor himself

shall isecute an assioiniient for the benelit of his

i^eiieral creditors in compliance with that .\ci. It

may be a ijre.i: iniluicment to execute that assijiti-

uieiit to jirevent his estate bein).; torn in pieces by
ccmllictino creditors ; lnu whenever he does do it, it

appears to me, from tliat moment, judjjino from a

hasty examination of the .\ct, that everythinj; goes on
as if thi; administration had been at the instance of

the creditors.

The LoRh Chamki ior : l-^cepting that the

distribution in that case liy the person depends upon

the act of the debtor and the |)ower which he nives

to distiibule, anil not any power which the law jjives.

Mk. Hi.akk ; It is his voluntary act. At an early

staj^e of my arj;mnriit I endeavored to ascertain what
were the essential elements of " liankruptcy and

Iiisolveiuy "; anil if one of these essential conditions

is, as I contend, the power of the creditors to briiifj

the law into operation, th.it element is here lacking.

It does not e\ist ; it is only the voluntary act of the

debtor that brings the law into operation ; and then,

once so liroiighl into operation, there are facilities for

the execution of his voluntary act, and machinery by

which thai which he chooses to do may be most
expeditiously, and most satisfactorily, and most
economically carried out. Therefore, we aie back

again at what the delinilion of " Hankruplcy and
Insolvency " is. To continue ;

" 'What businessman,' said one .cf the c.junsel who was con-
lending that Ibis .Act was iillru :'/»r(, ' could suppose for a
moment, oi. reading the title to this Act (K.SO. i.'4), or the

language of the first section, that it was not I nsolvtnc)' legis-

lation ".' Hut, with great respect, that is not the test. .\

tuisiness man, noi \erseil in legal terms, wonlil, very likely,

so understami the enactment ; but the ipiestion is what is the
true construciion of the word- used by the Imperial I.e.;isla-

lur; when dealing with the distribnli<»n o** legist.itive powers'^
And when we find these powers inclmied wiiti other classes of

subjects of nati<pnid and general concern, -ucn as trade and
commerce, anil lind also that power isgivtn in ilie same general
terms todeal with pr<jperty;ind civil rights to the I.egi-latures

of the Provinces, weare ilriven lo en<piire how far those gener.al

words are iiualilied bv anything appe.iring in section 91. If

the meaning oftlie worils in tpiestion is not such, as 1 suppose,
a power to tlecl.'ire win) shall be bankrupt or iiisoKent, and to

legislate in reference lo them, it would follow that the Parlia-

ment could ileal with persons unable to pay their debts of each
Province, arul the powers of ihe Province in respect to any such
matters would be gone. That, 1 venture to think, was never
inteiKleil.hul the words must receive .t more limited construction,
.ami, probably, be treated in the same way as the wonU * regula-
tion of trade and i:oinniercX' ' have come 10 be con-trued, as
confined to mailers of national or general concern atTecting the
whole Dominion. The statute, the section of which we are
considerin,:^, wilh the exception of the prov isitjiis against
preferences "

—

that is, perhaps, a slip, because the provisions against

preferences were substantially in from the beginning ;

more stringent provisions are in.serted, but that is the

only ditference -

" was rn our Statute Hook since i3s3, and for a long period
when we h.ul a Hankrufit 01 Insolvent .Ac' Inn it was always
construed like the Statute of Kli/aheth, and never treated as
an Insolvenl .Act, nor was a person availing hini-elf of the pro-

visions ever siwken of as an insolvenl, although he was in a
state of insolvency in the- sense thai he was unaltle to nieei his

'•abilities. That it would extend I > all persons unable 10 meet
.leir liabilities is evidently the view entertained by the lale

Chief Justice of the Supreme Court in l\i\t;i>iii v. Chantilt'r^ 2

Carl. 4,?i. That case was decided very shortly after Con-
feder.-iiion, and would scarcely be so de:id.ed ai the present
day. The matters dealt with by the statute come cle.-uly

within ihe definition of property .-md civil rights, and the onus
is therefore upon those whi>atlavk il 10 show its validity. I

find il very dilliiailt lo understami upon wlat ground local

legislation making provision for the disiril}uiif)n of a man's
estate among his cretlitors, .-^nd even for his discharge, can be
impugned as l)eing beyond their jurisilictiou."

Lnuii Watson : That reason seems to reach the

case where the law compelled the debtor to make
over his estate.

Mk. Hi .\Ki'. : \es ; I should ififer that Mr. Justice

Burton went, perhaps, that far.

LoKH .SiiANii : .\ provision for an adjudication in

Bankruptcy '

Lord Watson : Ves.

Mr. Bi.AKK :
" In the case of Ed^ar v. '/'/;,• Cen-

tral Hani: I went in detail over several of the other

sections " and then he says he still thinks that the

reasons apply to these sections, and that he should

hold it good except for the decision of the Supreme
Court in O'lii/ v. /"//( {hitvn. I will not trouble


