
REX v. TORON TO R.W. CO).

ruary,, 1911, of a common nuisance. Sec Rex v. Toronto R.W.
Co. (1911), 23 0.L.R. 186.

The indietment eontained severnil counts, only one of whieh,
6A, was in question, the jury having failed to agree upon a ver-
dict as to the other eounts.

Count 6A charged undue, dangerous, and illegal overerow(I.
ing of passengers iii the cars of the defendant conpany.

The case was heard bY MEREDITH, ('.4.0., GARROW,, M-Ie
LAEN MAGEE, and IloDUNs, JJ.A.

Il. H. Dewart, K.('., and D. L. MeC(arthy, K.&., for the
defendant company.

J,. R. C'artwr~ight, K.C., anid Edward Bayly, K.('., for the
Crown.

MK[REDITH, C.J.0., delivering the judgrnent of the Court,
after setting out count 6A, and referring to secs. 221, 222, and
223 cf the Criminal C'ode, saîd that ail of the objettions urged
by eounsel for the defendant company, exeept perhaps one, wVere(
deait with by RiDDELL, J., in his judgment, 23 ().L.Ri. 186; with
which he (the Chief Justice) entirely agreed, and to whieh he,
bad but littie to add.

In addition to the reasons given for holding that the defeiid-
aint eonpany had omitted to diseharge a legal duty, the ('h efjustice referred to the power which the defendant eompany has
under what is now sec. 163 of the Ontario Rallway Aet, l1.S.0.
1914 ch. 185, to make hy-laws respecting the number of passen-
gers to be allowed in cars (clause î), and the power under sec.
169 to enforce observance of sueh by-laws. Sucli a by-law re-
quires the apProval of the Ontario Railway and Municipal
Board before it eau take effect; but no sueh by-law appeared tc>
have been passed, and so no attempt had heen made to obtain
the power which it would confer. It should not be understood.
that without sueli a by-law the defendant eompany would not
bave the powers mentioned in clause (i).

The learned Chief justice was unable to agree with the con-
tention of counsel for the defendant company that what was
stated in count 6A to have been done wus not indictable and
punishable as a crime. H1e referred to the report of the Royal
C~ommission appoïntcd in 1878 to consider the law relating to
indietable offenees; and to Archbold 's Criminal Pleading, 24th
ed., pp. 1, 147, 150.

ht wus intcnded by sec. 152 of the Code draftcd by the Coin-


