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(2) That the defendant is enitled to have a fence on the
sarne land and ini the saine place as the fence, that was tom
down by the plaintiff.

(3) An injunction restraining lte plaintiff front inter-
fering with, tearing down, damaging or destroving defend-
ant's fence, and fromn trespassing upon the defendant's lands.

(4) $5 damages for tcaring down the fence and tearing
up defendant's cernent walk.

(5) The costs of this action and counterclairn.
Thirty days' stay.
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BoYI>. C'., hild, that where coun&4 at the trial far the mnrtgagee
in a nortgage action admitted defendant's right to rcernle could
flot Inter seek to be absolved from this admisstion.

Motion by the plaintiff to vary the minutes of a judg-
nient as settled.

J. P. Ebbs, for lte plaintiff.
J. T, .% acCrake,-n, for the defendant.

MION. SIR 1011N~ BoYD, C..:-l do not think that 1 should
considler the, cases put ini in order to determine whether the
plaintif ca recover on the covenanîts ani refuse to bie re-
deemedi,(. When 1 looked at the record andi my notes at the
trial, 1 foundl that the decfendant set ip ltaf the , xereise of
the, power of sale byv the lirsI rnorîgagee, wai, fraudu(llenlly
procured(,( by thefif plaintiff. Buti, on the opnig xamination
of thle plaintifT as lus- own wItness, if wvas st lh bis coun-
sel that 'eIhle pIlintifT amits tlw right te redcIem as te the
land am] as to p bchs lY Croft," whereupon 1 ruled that,
the omi esed on Ihe( de(fendant to make out that hoe was
nlot bounJic hy bis niortgage.

The cours of the frial was stopped and rhanged by this
Admission, and 1 do not think thal the- plaintiff should be
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