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faiiy reýad, and considered as a whoie, leads thec Court fo
a ekr onclusionj that the ihdings of the trial Judge are

er>lrneous,>: it beor the ýlain duty of the Court to reverse
these findings." Beal V. MÎ ckiyan Central Rw. Co. (1909),

1D 0, L IL at, p. 506.
11) fins aSe hortiy beýfore4 tile passiing of a train fthe

lbors.e ira[d beenl seenl aill right" on Irle plaintifF's side of
the tra(k. Shor-tiy t here-affeýr'it was seon, with its leg broken,
but on tile other sidle; there was blood and hair on the rail
on t1iis îd nd near- wher(, f he horse was found, and fthe
hlorýe Iiiad oiler injuries, some on the head, sorne on the

11(ket. Tioreiarned .1ud4gc found against tihe plaintif!
hcueof tirleidnc of enierand fireman,

tTr nin'ier andJ fir-einlan on defendant's train bad
dlone evýery'%tinig requiired of them. They were not in any
way' at faniit. Thie train wasý runining slowly, the whistie
brui been bin. 'lhle hedlgtwa. on andg' thait they were
on tie look-ou)lt so that Illey are not exusngternseive,;
f rom al negligence, 1a11 1 beieefwy are felling fthe trulli
ils far. as they knlow. If rnlight beposil to have tire train
hit tire horse witirout ilheir krrlowinig if. Frlomn the faef that
thieir- attention was; ualled to the biorse trshn fle track

*mne ia vl in front o! their traiin the 'y wouild naturally
hi. on tire lookouit, I t1link if thle train irad striick the horse

thywouild knlow if,"
As the triainl g pointsý out, if is possible that their

train strtick the hnriýs wýitliotit cithier firemian or driver know-
igil, itliough th flirer art least, say' s it ils not possible.

Butl tireà err'or of tie Judge is in Ille a1Ssumption that the
railwaymein were szpeakingr of thi'ý partieular horse which is
flot the fmet : if was ',ahos,

I think flint we are entitled( to liold, and sliouid hold,
tlin.t the plaintiff lias proved that iris hiorse was injured by
thle d~edut'train.

Tir deenantshowever, mnise beffore, ii., that tire claim
of the plainitiff cnnot sueeeed 1bv rso o!he provisions
of ec 294 (4> or thre "Iiailway Act.' If effort were to be
givurlint this contention theo res-u1f would ire sfartling. It
is arguedf itftie net or tire, plinit if! in putting his horse
oit o!f lie stable, aîthouigi on1 hi,, own iand,,was a putting rit
large vby his wilfui net within thec meaning of sec. 294

(>o! ch. 37 , ., 'S. C. (1906). Tie resuit wouid be that
ai]a ruirad omparry niee] dIo woiild ire to neglect tireir


