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For the reasons given in the Collins cakse, au,
the decisions therc cited, 1 think the 6th parag
eiently alleges a joint cause of action, a.nd tb.at
tiff cannot be required to elect if he chooses t
risk of havingy his action disinissed, at the trial as fl
of the defendants.

The motion wi]l ho dismissed; eost,3 in the caus
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TRETHEWEY v. TRETHEWEY.

Evidenue -Motion to DÎvisionat Court for NVe w
Tliscovery of Fresk Evidenee - Exainai ion of
on Pending Motion - Appoinimeni1 for-Mo
aside - Ruke 491, 498.

On 19th October defendant served notice of
a Divisional Court to set aside the judgient at
and dismiss thc action, or for a new trial, on
grounds, and, aniong others, an the ground of aà
eovery since the trial of material evidence whiel
would defeat the action, in defendant's opinion.

In the notice it was stated that the motion
supported by the examination of 5 namaed witnessc
a8 by the affidavit of the defendant flled.

In pursuance of this notice the defendant ob
appointment from. a special examiner for the exi
of the 5 witnesmes on 26th October, ôn the pending

-On 24th Oetober pla.intiff moved to, set asid3e
pointment as irregular and unauthorized by thie
because leave had not firat been obtained frein a. 1
Court, and that, in any case, the preposed evidel
not be received ag shewing grounds for a new tria
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7THE M1ýASTFR :-The affidavit of defendant refei
hia notice of motion was not; filed or miade until 2!)f.l


