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dence ; and disQovEwy from utter strangers
to the matter 8ub judice is aitogether un-
known to the law. A qubloSna duces
tecurn presupposes knowledge of the exist-
enice of a particular document, and ability
to specify and define the document. Hero
it was not known or proved that there
were any telegrrams whieh could or would
1illtimnately be made evi(lence in the cause.
There wvns no more than) an expectation
that sornething w'ight turn up. But in a
S3uit between A and1 B no Court bas juris-
diction to cali upon C, a mere stranger to
the parties, to discover ail papers in bis
Possession, for the purpose of seeingy
Whetber by chance be bas somne document
relating to the matter in issue.

Clear as we take the case to be against
applications of this sort, and rnuch as we
welcome the (lecision of the judge refu-
S1ig this particular on1e, we believe tbat
in the trial of at least one election pe-
tition-that at Coventry-some use of
telegrams flot altogetber unlike to that
desired by counsel for the petitioners at
Taunton was allowed. We bave not the
rûatera1 for an exact account of what ivas
done ou that occasion, but probably the
cSSes are (listinguishiable. At any rate
We may tako it that for the future the
judges wvill follow the precedent. estab-
lisbed by Mr. Justice Grove.-Law Jour-
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lMMASTrR v. BEATTiE.
iJefecefortin -Striking ouIfalaeplea-34 Vict. Cap.

12, sec. 8.
Jeeld, that a plea pieaded mereiy t)r time, and admitted

Ia Praceeding In the cause to be faise in fact, wili beetruck out under 34 Vict. cap. 12, sec. 8, and leave
Irilen to sign final judgment.

18Mas an action on a promissorv note, piea-payment.
Al1ter issue Joined, plaintiff examined defendant, under
eC- 29) of Administration of Justice Act, 1873, whendelendant adnîitted that he hiad not paid the note, andt
h&t the defence was put In oniy to, gain timne. An

aPPlication to strike out the pies, and ail] subsequent
Proeeedings. under sec. 8 of34 VioL. cap. 12, and enter
final Judgmnent, was grted.

f March 7, 1874.-Ma. D,&LTON.J
Thss twas on s promissory note, and the piea

Paylnent. The plaintiff joined issue on this pies,enld then, under the Administration of Justice

Act, obtained an order to examine one of the
defendants. At the examination this defen.
dant swore that the note had not been paid-
that thse defence was merely put in for time-
and that be Ibad given instructions to bis
attorney to put in this same defence for thse
otiier two defendants.

Under these circumstances the plaintiff ob-
tained a summons to strike out the pies, and set
aside ail subsequent proceedings, with costa
agiinst tii. defendants, on the ground that the
plea was for the purpose of delay.

D. B. Read, Q. C., showed cause. The Courts
Iad no jurisdictiSi before the Administration of
Justice Aet to entertain an application of this
sort, and that Act does ilot grive thenu jurisdit!-
tion. There is no rule of law requiring plead-
ings to be verified by affidavit, except in cases of
abaternent, aud allowing this application would.
be equivalent to introducing sucli a rule. Thse
Cour*tshave continually heid that they wiil flot
try the truth of pleadings l'y affidavits on chaux-
ber applications: Smith v Blackwell, 4 Bing.,
512 ;Nuit v Rîuk, 4 Exchi., 490 ; Levy
v Raillon, 14 Q. B. N. S., 418 ; Rawslorm, v
Gandeil, 15 M. & W., 804 ; Phillips v Clageti,
Il M. & W., 84 ; also Ar--hbold's Q. B;0
Practice, pp. 292-297, and Gibson v' Winter, 2
N. & M., 737. Section 8 of 34 Vict. cap. 12,
under which tbis application is made, was in-
tended offly for the case prôvided for in thç for-
nier part of the section; that, namely, of several
pleas being pIeaded ; sud the whole section
sliould be read and construed together. Even
if meant to apply to the case of a single pies,
in this case the plaintiff having joined issue,
and thus baving admitted the piea to be a good
one, canne ot1w corne in and try to set itaèide.
As to the intention of tlîe Administration of
Justice Act in giving power to examine, the 24th,
25tli, and 29th sections nust be read together,
and from them it is very evident that tha exami-
nation is to have reference offly to inatters to corne
into question at the tral of the cause. If tise
Legislature did not Inean this, wlîy did it give
the power to examine oniy after issue joined f
It will be a fraud on the statute, if it is turned
to tbis use. The effect wviI1 be to do awsy witli,
defences for time; and altisougis it rnay he a
question wbether this would not be a good thing,
still the Court ought not to do Po without the
express direction of the Legisiature, as it will
create a very great change in tise practice of tise
Court.

J. K. Kerr, contra.-The piea is a fraud upon
the Court, and ought not to be allowed to stand.
Under the Common Law Procedure Act. liec


