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devisai tb 16cm, andi seich may ln terms of
the seul develve upon andi become the property
of others, soe cf sthem may net yet ha in
beiug. The court is left in flice nfettered
exercise cf ifs Soundi diacfetion as te sehat,
accoerding le the particular circumslanees aris-i
ing, il shall erder, and as te how it shail
prcaad.

It is seertby cf notice that the patition sehich
invokes the interféence cf the court proceeds
upea the came assertion that the Act of the
Legisiatura proceeded, nameiy, that t6e astates
devisad te ttstnltor's ehildrcu by the xviii are
vesîcc in interest, stith the paried of cuijoymant
only poslpoued. If that ha clearly se, Ibsu ne
evii could ausue frem the court proccadiag upen
a summnry petition, on notice te the other
parties te the deed ; but if straugars te that
decci coutnfon that noe state, vanted in interest,
la at ail davisaci te tesfafoc's chidren, aud that
te deal seill the asIate upou the basis claimeci
by the oblidran May seorl a manifest frauci ta
the tastater's iufant grandrhildreu, then, as i
senîs te me, the propar course for the eourt te
adopt la te decliue te leuci ils nid te auything
prajudiciatl te such infants lu thair absence, or
othorse than upou a 6i11 and by a ciscrea cf
the court, tlnally deteruîiuîîg aund acjudicaling,r
accordiug le ils crdinary coursne aud proceeding,
sepen the riglits cf nil paîtias intarested under
the seul, auJ by pulting a siecrplal construction
upen the daed aud the act cf tisa Legisiaturo,
wbicha are claimeci te bave n affect se subversive
of ail flic mest ackueîvledg-d principles cf
justice,

It sons argueci upon 16e authority of In s'a
.Freeman, 9- Er. & Ap., 109, that ne appeal lies
from au order m'ide upen a petition, as the
erder appealod from hare sens; but Ihat decisin
does net, lu My jucigma-ut, govaîn titis case.
Thora the proper proceedîng te lend te the ordar
was à petiticu, andi t6e subject-matiar cf the
petition sens net appeania matter. liera sehat
is complaiueci cf is, that the taking nny pro-
ccadiug u1pon the potition teithout notice fo al
parties iutarested, and nfi..ctiug te btud the
intarasîs cf absent parties, auJl te depriva th6cm
of thsêir astates, sens, ns fer as theso parties are
cancerned, contrary te ntural justice, auJ Ibat
tan erder made upoîs suais a paîliein, sebioe is
prajudicini t flie tesîaîor's grandchuldcau, wsen
an improper pcoceeding, auJ under the circutu-
stances net starranteci. Ln re Fesian is. lu my
judgment, ne authority for centauding that an
appeai dees not lie la suais a case. 1 eî,îertamn.
ne doubtethat il dons, and tbink il sens fhe Juty
cf the trussec te appeai, auJ Chat bis nppenl
shoni c halnloed

WiLsoN, J.-at prenant conourred in tisa judg.
ment cf Mr. Justice Gwyune.

MOseAT, V. C.-I have rend t6e judgment
whicb the Chief Justice bad prepnred, aucd, ns 1
coneur iu il lu t6e main, 1 have not thought il
nccessary te sente a Saparata jndgmeut. I May
observe, hostever, that ste ail agres that, se far
as affects proparty, rai aud persona], sehicli
sens actully in the Province at the lime cf pans-
ing the Act, the Lagîisiature bnci poster te pess
the At, aven asuming the construction beratefore
put upeai the Act te bc the correct oee; andi that
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in holding that the Act sens ineperative, sû far
as relates t0 property sehich sens out of the Prov-
ince at that rime, 1 actaci ou a correct view as te
the limits of the poswer of the Legislature. That
restriction receives furtber support from the
late case of Lynch v. t7se Pro jeonal Govcrnment
of Paraguay, L, R. 2 Prob. and Div., 268,
te sehich we are referred this morning As te
the direction in the order that the trustees
ehouid convey, 1 do not agree seith my learneci
brother Gait, Ihat the Court had no powter se te,
order. 1 think that tihe Court had that peower. I
think, bostoner, that cenveyancos by the referee
stoulci have been effectuai, and that it s Mat-
ter for the dipcration cf the Court, wether ta
ordar the convayenures to ba exeted by the one
or hy the other ; sud 1 do net dissocut lromi the
suggestion that that part of the order shouid ho
varieci. As te the point raised hy my brother-
Ginytn, that the Act dos nlot sufficieuîly Show
that the Lagislnturo inleudeci to affect the inter-
esîs cf the grand-childran, 1 have rend bis judg-
ment very carefully, but 1 arn uable te n-ay that
it bats creoted ini My seind nDy doulit as le the
intention of the Act. The objoci of the Act seas
plainly f0 give ut oe'- te ench of the testntor's
six cbtîdren on-it f the lastntor's residuary
estate ; andi that ia sehat My order on the peti-
tien providaci that they should lhave, Tha! may
not have beau a riglit thiing te do ;it Many have,
beau a thirg entiraly unprecedanted in British
legislation ; but the Lagislatura, as, se ail thiuk,
bnci powter te do il; and 1 canaot say that, in
viese cf the sehola Act, ils eiiactments, ils pro-
ambla, and thec sperdule to il, 1 hava the shadow
cf a doulit but tbat tise Legislature had the inten-
tion te do sehat the orders 1n, e saGood/îue as-
Sur-ed as thoir inttuticui

Barker, for the plaintiff, askod flic Court if
the preeds cf somie £10,000, Consols brouglit-
te this counutry aftar Mr. Goodhue'a dealli, weare
te ba iucluded in the division.

DRA.s.'x, C. J., nci NIDWAT, Vý C.-Vas, if the
monay sens in Ontario at the time of t6e psing
the Act.

Becher, Q. C,, prayad, that as thero sens in
effeat ne judgmert cf the Court cf Appeai, the
Court heiu', equall1y divided, and ns if wsensot
desirable thaýt a judgmeut shoulci ha ohraiued,
whîch either party eould appeal from te the
Privy Couneil, the case might ba ro-arftned at an
early dayý There miglt ha thon a fuIler Benoh.

The Ceurt granteci the application ; andi inti-
matocd that it wou.ld sit for the purpose cf bea-
ing the cases ceargneci, ou Mouday, the lith
Match, nI 10 ar.
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GARDNnasu v, GRAHAM.
Senrity for costs-Next frieast.

Whecs a plalutitf sues by h(er brother-lu taiv, as naxt
friand, setth inhoi) ase tives, lia seff net ba orderad
te give aaanrity fer coss, ex au thougis tisera is a doubt
as te Iita solveucy.

Rachel Gardiner, the plaintiff, an infant, by
Âlonzo Richardison, lber next frienci, seho was


