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In SpréJ* v.- Gauni, abave clted, jessel,
M.R., in cosnmenting an the above paqsage,
isys: "Now, wbat is meant by either frein
necessity or conformably to thé comnmon-usage
of niankind ? It means where in the ordinary
course of business transaction an agent is em-
ployed.1 He instances the case of the appoint-
m~ent af a tent collector ta collect rent, tbough
the trustee iight collect tbern in persan ; but
he dues not do so because it is the carnion
Usage af Emankind te cm ploy an agent ta do sea;
he ali instances the empicyntent of stock.
brokers to buy or sel! stock. Then, as to the
moral necessîty from the usage of rnankind, ho
quotes approvîngly Lord Hartiwicke'scdefinitian
of this expression as being the case of a truste
acting as prudently for the trust as for bitnself,
and according ta the usage of business. Lord
Hardwicke gives as instances the case of a trus-
tee appainting the payment of rents tea aban her
in gc>od credi, who subsoqilecntly fails and the
money 15 los t-there wjuld be no liability on the
part of the trurtee ; s0 also the appointment af
stewards and agents. And he points out that
none of these instances may properly faîl
under the head of cases of necessity, but there
il n fliability because the trustees acted as
other persoas acted in the usual inethod of
business.

Jessel fu;ýtli*er cites the case of Bacon v. Rit-
con, 5 Ves. 331, and the judgment of Lard
Lo.ughborough, who held an executor wvas not
liable for the los of money transmitted ta an
attorney, who was a co-executar, to pay debts,
and who had mise ppropriated the mioney ; and
Lord Loughborough laid down the rule that if
the business was transacted in the ordmnary
manner, uniesa there was some circurnstance af
suspicion, the a!lowance of the payment was
fair. Suppose he had paid the nioney ta bis
own clerk, and the clerk had rua away, be puts
as being within the same princîple af protection.
Jessel sumns up the effect of Bacon v. Bacon as
being that whire you must necessarily employ
an agent, or where you might reasonably in the
ordinary course af business ernploy an agent,
and you use due diligence iu the solection af
your agent, yau are nat iiable for the couse-
quences,

In Weail v, Andrew.s, 42 Cby. Div., nt 678,
Kekewich, J,, saya: "A trustee is bound to ex-
ercise discretion ini his choice of agents, but so
long as he selects persons properly qualified he

cannot be made- r.spousible. for théir: initelli-
gence or their honesty;%he does tiot- in any,
ftnse guarantee the performance of- hi
duties."1

It is furtber laid down. *in Re a'ier, s6 Gb>'.
Div. 238, that if a trustee emiploys an agent
uuder circunistatices %-ýhieh -juotl(y the e m ploy-ý
ment and a loss arises from the insolvency of
the agent, the anus is on the person seeking to
make the trustée liable for the lors to show that
it was attributable to the deiault of the trustee.
Now, bn thé case which I arn ak'sd ta consicrer
it will hot be contended that thte trustee was
baund to ait nt bis, desk ta be ready at aIl times
to receive payments due the estate, but that it
is the. ardiuary coursc, af business iu almoat
every walk of life ta have some clerk or book-
keeper or other agent ta receive paymer,îs an
occasions when the exigencies of a person's
own business prevent hbm tramn being present
and personally dealing witb the debtur.

The next question that arise-. is, Was the
trustee prudent, and did he act wtth reasanable
cautioQ and care in perm itting the baokkeeper
of his business firm ta receive paynments ini bis.
the trustee's, absence on account af the trust?
Would an ordinarily prudent man hâve selected
the individual selected in thîs case ? Here was
the canfidential bookkeepcr of a prarninent firm
of solicitors, a man wbam they as a firm en-
trusted with the responsibility af receiving sumai
af moncy an account of thc firm, allawing hini
ta receipt for the same, e «nter the amounis ini
their books, and deposit the sme ta their ac-
count in their lbink. He bad sea cted for a
considerable length of tume; there was no sus-
picion ai bis integrity; the solicitors' business
was a large one, and as ordinarily prudent men
they as a firm exercised this discretion and
trusted thoir baokkeeper. WVas it unreasanable
that one ai the same firni should, in his capa-
city as a trustee, extead bis confidence ta thte
sanie bookkeeper and allow him accasionally,
or frequently, if yau will, ta roceive mnnys for
him, the trustee, in connectiun with the trust
estate?

I can find nothing in the tacts submitted to
warrant me in sayiug that the employment af
the boakkeeper in question under the circum-
stances was negligent or unreasouable, northat
ttic same thing would not bave been dlone by
any ordinarily prudent mian in tbe conduct of
bis own business; nor that it was not a cour*


