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hmI f1 011 aSserting. when further default, occurred, th,
default was a breacli of the agreement, ard that-timie sti
of the essence-the resuit specffied in the agreement fol1om~

The plaintiff had the right to terininate the agreement v
defendant failed to mnakev the agreement whbich fell due
le didi not give the defendant forxiid notice of bis electi
after the tender of ail the mioney due; buit that wvas flot of
ance. The defendant's riglits under the agreement coin
end on the 2nd July, 1920; and the plaintiff was entitled
ment

The agreement did flot piovide that. uipon its terr
for default, paymients already miade should be forf cite
plaintiff therefore had no riglit to retain the S475, and t]
mnust he returined te the dlefendant: see 1Brown v. Walsh
45 O...646. The defendiant muist pay an occupation-
the timie lie had beei li possession, and there Should be a r
te fix the amnount, unless the par-ties could agree upon it.

A tender by the plaintiff of the $475 was net anees
of the exercise of the option to terininate the rontract: sec
"Waiver Distributed," p). 241 et seq. No tender wvould hà
neeessary even if the defendant had been entitled te the i
the 9475; and, as lie was net, entitled te the whole of tb
but only to that sumn less; the occupation-rent, the ani
%vhieh hadi no> been ascertained, it was imipossible for the
Wo know exactly liow mtrnh ho hiad Wo repay.

There did net seemn W have been any breacli of the defi
contract as te keeping up fire insurance on) the building.

The defendant must pay the costs of the action down
The ceets of the referonce should be reserved until after tixi
If the plaintiff desired imrmediate possessioii. lie mnut pay t'
If be preferred Wo wait until the sumas payable by the de
were ascertaied, lie niiglt dIo se, and then mniglit have po
upon paying the amount, if any, by which the $475 exec
arnount ascextainedi W be due Wo hini.

KiELLIY, J. JAINUIRY ;-)Il

ROBSON v. FLEWELLI.

Vetzdor and Puirchaser-Agreement for S3ale oif Lansd-Bi
Confrart bij Veitdor-Failure to Give Possess.ùm n'
Stipulaied for-i(eice-Reirn of MonelJ8 Paid on
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