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a payment by an executor de son tort; sucli an ex-
ecutor is treated as an executor only for the purpose of fixing
Iiability upon him, and bis acts are good against the lawful
representative of the deceased oniy where they are lawful and
,such as the new representative was bound to perform in the
'due course of administration :Graysbrook v. Fox, PIowd, 282;
Buckley v. Barber, 6 Ex. at p. 183. And even where letters
of administration have been subsequently granted te hiîn, the
provieus acts of an executor de son tort to the predjuice of
the estate are not made good by the subsequent administra-
tion: Morgan v. Thomnas, 8 Ex. 302.

Grant v. McDonald, 8 Gr. at p. 475, and Haselden v.
Whitesides, 2 Strobbart L. 353, are in accordance with this
vîew.

But, granting this, it doos not follow necessarily that
plaintiff was not entitled to recovor. Neither the rights of
a lawful representatîve of the de(casedI nor those of the per-
sons beneficially enfitled te the estate of the ;tea-.dar in
question. Ail that plaintiIf is seekingr is that the xuti
de son tort bc mnade aw'werable te lier to the extent of the
goods of the deceased which have cerne te ber bands..

Where the defendant ploads ne uques executor, and that
plea is found against irn, andi . . . it will bo fourid
agaiist hitu thougli it is shewn thlat ho is but ait exeeutor
de son tort, it appears te me thiat it î,iiont open te bili for
the puirpose of preventinig a paynmeit iniado 1hy huit, wbich, if
it had been miade bythe lawful proi ereeatvwould
bave prevented tHie Statute of Limitations frem Ieerati1i to
bar plaintiff's dlaim, te rely upon bis having heen a wrong-
doer and nlot tbe true personal representat ive; Ii utheir words4,
that, as between hlen and plaintiff lis respec(,(ts tle paxienýlts
made by inii and their ticee, ho11- ]wis trte as tho true

repesetatveof the dcea.ied If tle ere1iter, iay for the
(Iovry cf i,; debt proceied aiiusiit bit as t l( t ruc erna

represeitative cf the Ineaed ider- te ee u per-sonal
eStatoU cf 010 deceaLSîed Wb)iCltIlias cornle te bi, badslwy înlay
lie niot for tlie saine purpose trevat Iiiin as tbeu truc rtiprusei-
tativeý in makiîig the payniento cii ceut of lisclaim ainqltist
the dleceased?

As 1 have already pointed otut, ini Grant v. McJ>onall, and
in the South Carolina case, the trucrretaie was sought
to bc matie liable, and in the latter caise \Vit lers, J., who de-
ivered the judgînent of the Court, pcîîted eut that their

decision biad nothing to, do witlî actions instituted against
execuitors de son tort as sucb.


