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sternation of contracting parties, who
found their agyreements co istrued for them
bY the light of miles which to the minor
disadvantage of entiriy defeating the
obvions intent of the coutract, addedà the
more serions evil of practica1ly cartailing
the acknowledgcd riglits of contracting
parties and of beinoy uncertain in their
application. ŽNomîually it is perfectly
lawful to enforce the performance of an
agreemient throngh the mnediui of ]iqui-
dated. darnalges, bot the resuit of the de-
CISIOns is, as we have poinitedt out, to ren-
der it impossible to frarne a cet-tain class
of agreements 8o as to enforce paymient of
the damnages stipulated l'or, while on the
other band somie argumijents ioay be easily
expressed in such a 'vay as to render themf
enforceable onder the sanction of *hlat is,
ini point of tact, a penalty.

Iii alluiving parties to name thluir ou n
liquidated damages, the principle of en-
forcing agreernenits through the toedicun
of penalties was adîitted;- surely then it
would be wviser to do away with the
vexations atil uncertain restrictions en-
cuimberiug the exercise of al right which. is
admitted iii ail bot the naime, pairticolarly
as these restrictions profess, as we have
8eûn, to he grounded iot upon motives of
public policy, but only upon a notoriously
false presoroiption as to the iîîtuîîtion of
the contracting parties. Thizs i)>r2sump-
tion has now afl'ordeîl worlk f ýr tb*ý Bar,
perplexed the Bench, and t exîtpetî.îted
suitors, for two hondreil ys-îsuffi-
Ciently long trial in al uncin Inl
Veiaturing, as we have ,lone, to sntiggst
that written agreemients 31tould for the
future be construed accord ing to the plai n
meaning of their contents, we cannot do
better thanl shelter ouisclves ouî(1or the
authority of Barons M\artin and Brarmu-
Wall. The former learned Judge, wivhle
feeling himself bound hy the cases to do-
cide against enforcing aî penalty for the
breach of the agreement betore the Court,
ohserved <Betts v. Burc/j, 28 L. J. Ex.
269) thiat iu his opiniou -~ per8ons hein-
at liberty to enter iinto any bargains they
think fit, the proper mode of aâcertaining
'what the bargaiu is, if it he iii writixig, J-s
te ascertain what the expressed îueaning
is, and carry out that meaniing. If a par-
Son, las mnade an improper bargain, it
Would be a warning to othurs flot to, enter
lîlto such bargains. A great deal of the

dlifficolltv in the admninistration of the
law ariqes front the having to a'dcertain
what is thc, ineanimmg of agreinients tirit
parties bave madoe ;but if tbII Court of
Law were sinply to ascertaiin \vhat the
parties have expressed, and car.ry those
expies,4ed barg.aini uert, wucli of the diffi-
culty wvoul bu renoved. I consider,
hovever, tbat 1 amn not et liberty to act
upon tijat vie'v wVitil resîwct tn tha1ý ques-
tioti." Vr aron Braniw'ell said, '' I
qoîite agree with iny Brother Martin in
thinking the best pusi ble thing would be
to let peop:oi ii:kt agrcoincnts an(l keep
to thenm, according to their words, tili
they are tired cf it, anid theri you ivili flnd
ont that this littie piece of paternal legis-
lation-[i.e., the Act of M'ill. III., aboya
referred to] -has iiitroduced a preat deal
of mischief becanse it has introduced a
great deal of liigton"Lo agazie.
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endore met.
When a specially endorsed writ was served in Ontario

on the defendant who was described as "of the City
of Detroit, in the State of Michigan, one of the
United States o! Arnerica,

Hield, that final judgment in default of appearance wuS
irregular, and wus accordingly set aside.
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This was a motion to set aside a final judg-
ment as irregularly signed the defendant be-
îng described in the writ as residing in the
United states, bu t having been served in
Ontario.

Osier, showed cause. The form under C. S.
U. cap, 2 2, sec. 15, expresses the writ to be
for service lu Ontario. Formn A, No. 3, at the
end of the act is expressed to be for service
beyond the jurisdiction. 'The flrst irregular.
ity should have been attacked, and the writ
could have been amended if necessary. The
defendant was temPoraiiY in Ontario, and
might have been described as of the place
when served. This ie the only irregularity, if
any, in the proceedinga: Jackson v. SpiUaZl,


