
l'ebrUary, 1865.1

Bell for tint. I understood the bailiff sold for
tnt Some few days atter the Sale, he told me

ho iiad understood there vas no rent. 1 said te
bailif ho bad been pretty hard on the. plaintif.
The. bailiff said he vas beund to sll hum Out &uY
'Way. There vas proporty mold to Par a great
doal more than $100. Plaintif vas sold Out
eeMPletely. Bailiff said hi had reeived notice
Of Tent, but since thst ho huard tiiere vas ne
"ent. The sale vas oondactedin the usual vay."y

W. Hl. McLaughlau proved a valuation of the
Property sold by the. bailiff, amounting to
$698 50e.

The amount of the different division court
executiens, inciuding fees, vas $16q 8e

The. amount of the county court exeoution cf
Hatton's vas $184 82c.

This payrnent vas iield net te b. admissible in
evidence. The notice cf reut vas dated 2nd
JanuarY, 1862, and vas delivered by the. plaintif
te the bailiff. Lt vas sigued by Thomas Pearson,
and îtated that $275 vire due by plaintif te
Thomas Pearson, for oe year's reut et promises.

À notice of action to the. bailiff vas put in,
*lgued by plaintif.

It vas proved that the. co-defeudants ef the
bailif, vho are bis sureties, did net, at the time
?f întering into the. covenant, nor sino., réside
lut}h0 county et 'Victoria.

It vas contended for the. sureties at thi. trial,
that tii.y vere Det hiable, beesuse ef their net
beung residents of the ceunty, acoording te the
dtttie (Con. Stats. UT. C. ehi. 19, sec. 86) ; aud
that they vere entitled te notice et action under
sec. 183.

Tii. same objections vire taken for the. baîliff.
The Chief Justice overruled the objection as

to the residence, holding the statute te be direa-
tory, net mandatory : and as to, the notice et
action, b. overruled the. objection on the. part et
th lureties, sud pointed eut that the. vant et
notice 1'ad net been raised by plea.

Lt vas also furtiier objected for the bailiff, that
the0 notice served on hum vas insufficieut, and it

*se heid;- and that there vas ne demand et
tJIi Perusal and a cepy et the. varrant under sec.
196; and that the action iiad net hein brougiit
*Itiiin six mentis under sec. 193.

It vas ansvered for the plaintif, that ne
notice et action vas uecessary, as the, suit vas
for the bailiff not doing isi duty, and net for
%niYtiiing h. had doue.

Leave vas reserved to the bâiliff te move te,
eniter a nonsuit on the. tvo points, et vaut et
notice, and et the action net iisviug bien brougit
iiin six months.

Po0r the. defendauts the tolloviug évidence vas
tiven :

John Diliman stated: IlTii. plaintif said, on
the day fixed for the sale, that Pearsen iiad a
IStidlord's varrant, and the plaintif visiiod the
WItti.ss te buy the thiugs in, Wo the. aneunt ef

lh ent: it vas te an ameunt over $'iOO.

John R. Little statcd : "I undersed the. plain.
t'ff bad delivered the notice froun Thou
Pearson, claiming rent, te thi bailif. Tii.

iliff laid vithout ho get a vriting te ho
"liived froun the rent îe vould go on sud siii
for it. Plaintiff said titri vas no rent due, and
thnt Pearson did net olalun any rent."

The. Section et the act relating te tiie bailif'.
nt Ihen a dlaim te reut is made, la sec. 177.

Tii. Chiot Justice asked the. jury te say,
viietiier tiiey vere satisfied that the. bailiff did
actuahly receive a notice et dlaim for reut frotu
Tiiomas Poarson ' and if se, vas sncb notice
given vitii tho knowledge aud concurrence ef the
plaintif, and did the bailiff receive it, the. bailiff
representing it as a bon&M » daim ; and vhetiiir
they believed theO bailiff vas acting in goed taith
Iu relation to this elaa, sud sold for it atter the,
plaintiff iad notified huan tiiat tiiere vas no enS
due, snd bere tho sale. If ho did act in good
faith la makilg. the. ey aud îaliîg, th ef
dauts vone at liable.

The. laut Part et the charge vas cîjected te by
th,. plsintifl's ceunsel.

Tii. jury fouand fer tii, Plaintif, a befon
mentioned.

Iu Easter term hast, H. Cameron, en behaif et
tiie detendants, obtsined a nul. ffiti, oalling on
tiie plaintif te shiov cause vby the. verdict îieuld
net bo set amide aud a nonsuit entered as te,
defeudaut Chiarles S. Ruttan, pufsuant te les,.
reserved, en the. grounds, that noe sufficient notice
ef action vas given; tiiat thoe vas ne demsnd
nmade et a cepy and pernîsi et the. vanrant acted
on; that the declaratien varied fren aud vas
more extensive than the notice et action; sud
that the. action vas net cemmenoed vithin six
mentha fnom the seizure, or freun the first sale.
The rule vas aise te set aside the. verdict against
the otiier defeudants, sud for a uev trial, foir
misdireetiou et tiie learned judge la roling that
the, maid defeudauts were hiable ou the, bond,
altbough tiiey woe net uer are residents et tiie
county, sud that tiiey ver, net entitlod to notice
et action; sud that the. action vas breught ln
sufficient time ; sud for a nov trial as te ail the
detendants, ou the greund that tie verdict vas
pervrse sud agaluet the. evidone, sud tho voight
et évidence, vhtch miieved clearly that thé plin~-
tiff bad put forward the. daim fer tout reforred
te lu the pleadinge aud évidmnce, aud that the
defendant Charles S. Rutten iisd acted upon It
bonâ fide, and vas justifled lu se deing; aud
that the. plaintif vas net eutitled te necovor
againît the. deteudauts.

During Trnity. term hlst, M. C. Camero,,
QC., sud Robert A. Harrison, shewed cause.

-No notice et action vas necesssry (Dale v.
Cool, 6 UT. C. C. P. 544) ; non vas tiiere auy
pIes raisiug it, ovin if it should have been
given ; uer vas auy dîmand et 'penusal or copy
et varnant nequlned; for tiie misconduet of tiie
déendant vas vhst wus oomplained of, snd net
auytiug Iiegal on tiie vnits, or iu the set et
gnanting tiiemu :Bayera v. Findk*y, 12 LT. C. Q.
B. 166. Tbi$ vas an sut et omission et the
bailiff, sud net suything done te, bring iiim
vitiiin section 198 et the. statuti. It vas ne
defencé for the sureties that they vere net
rosideuts cf thi (lounty, for the statute in net
mandstery: T'he Corporation of th. Town.sip of
Whitby v. ilarrison, 18 LT C. Q. B. 603; Th.

MunictpaUlity -of Whlilby y. Flint, 9 LT. C. 0. P.
449; Couise v. Hlannan, 14 LT. C. C. P. 26. The.
verdict cannot b. said te be perverse, unlesa it
ln againîst lav, vhicii canuet be said heni:
Birown v. Ytalptu, 7 UT. C. C. P. 189.

H. Camuron, contra.-Thie action, altiiengh
tormalhy on the tatutery covenant, in ln reality
for a tort; sud if it in hehd tiat it is net neces-
sary, viiu #à tort la me prosecuted under the
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