
REASONS suhmittcd In Mr. Justice BKOAHD, in olicdicn.r to \W Oid.-r in

Council Ix'iirinfT (late the l'2tli Fobruarv, I SI.), shewing liic «:Toun(ls upon

which ho dissontod from t ho "Determination, Hule or Order," pronoun' cd by

his Honorable Colleagues on the first of July last, and for the reversal,

rescinding, and declaring null of which he has applied to Her Ma)csi\ the

Queen.

First.—As to the course aJujitcd by Mr. Jiistieu BeitarJ, who, on llie lirst day ot'ilie Term, elaiiueJ hi*

precedence in virtue of Letters Patent, (the Chief Justice being uf oi)inion tliat it was nut the riglit course,) Mr.

Bedard observes, that uo other course was left to him, except tiie abandonment of his legal right, without even

oonsultlng the Judges. Entertaining no doubt on that point, he had to assert his legal claim either publicly on

the liench, or better, as ho thought, in Chambers. ^Ir. Bedard's legal right of taking precedence could not be

pxerciscd against the will of the Judges, and the very seat which he was to occupy on the Bench became a pre-

liminary question, which such of the Judges as felt themselves competent, wore bound to decide. No other

course was suggested by any of the Judges, save the jiroposition made by Mr. Justice Bedard, that he might

take the rank he claimed, reserving to Messrs. Day and Smith their right of appeal, a proposition which did not

meet with the concurrence of these gentlemen, or to take the opinion of the Chief Justice of tlie Province, and

the Quebec Judges, a proposition which did not meet with the approbation of the Honorable Mr. Chief Justice

Rolland,

SecomJhj,—As to the Determination, Rule or Order adopted, dissentiente Mr. Justice Bedard, it is to be

observed, that it was never admitted by him, as stated in the l')etormination, tliat ^Ir. Justice Day and Mr. Justice

Smith were his seniors on the Bench of Montreal. Tiiat statement assumes to be true the very

question in controversy. Attempting to jn-ovc a proposition that is denied, by assuming the truth of the pro-

position itself, is what is termed in the schools " a vicious circle," nor can a claim of right be dealt with upon

the bare assertions of either iiarty. Had a Member of the l?ur been i)laced over Messrs. Day and Smith, some

plausible reasons of expediency might be given against such a nomination, as allecting the loss of rank, stated to

be an incident of the Judicial office. But s\icli is not the case. The present ease Is that of the removal of a

.ludge of the Court of (Jueen's Bench from one District to a similar « 'ourc in another. As to the exercise of

that right by the Crown, we hnd the following citation in 1st Arelibuld's Practice of the Court of King's

Bench, London Tldition of 1820, p. i>

:

—" In the ArtU'uli s)ijwr curtus, I'JS Ed., 1 c. .">,
i it is provided, that the

" .lustices of this Court shall follow tlie King, ' so that he may have always near unto him some that be learned

" ' in the laws.* I'or some centuries past, however, they have visually sat i.t Westminster, an ancient Palace of

•' the Crown ; but they would of course be obligeil to follow the King into any i)art of the kingdom, if he should

•• think proper to connnand them to do su ; and theie is even an instance, in the reign of Edward the First, ol

'• this Court haviiig sat at Ro.\burgh, hi Scotland.—M. 20, 21, Ed. 1. JIal. Hist. C. L. 2U0."

'J'hi' ([uestion then is, wliich of the Judges is to take rank and precedence as senior ? The answer is

obvious, 'i'iie one Avhom the law acknowledge? to be so, either by its own operation, or through the exercise of

a legal power in the Crown.

liither of these two propositions being ja-oved, Mr. Bedard's I'ight to take precedence is established.

The principles according to which these ]iropositions are to be decided are eminently those of the English Law.

They iiuoUo a (juestion of Public Law. But were it not so, it will be found that both the old French Law, as

administered in certain matters in this country, and the present code in France, are in perfect accordance with

F^iiglish principle on this brar.eh of the law.

First, as to the legal power of the Crown to establish rank and precedence amongst the Judges.

Passing by the old cases in England, such as that of Master likhard de Ahjjmhn, to whom Edward the Second

gave, by Letters Patent, the same place or precedency in the Court of Exchequer as he had in the time of his

predecessor, h'dward the First, (History and Anticpiities of the Exchequer, p. 57,) it is now a settled principle,

that " 'J'he King may grant place or precedence to any of his subjects as shall seem good to his Royal wisdom.

—

" 4 In&t. y. oil I, and 1st IMackstone, p. 27L The King, by the Common Law, could have created a Duke,

'• Earl, &.C., and could have given him precedence before all others of the same rank, a prerogative not unfrequently

" cxerciseil in ancient times, but it was restrained by 31 II. 8 c. 10, which settles the place or precedence of all

" the tiobility or great officers of State. This statute docs not extend to Ireland, where the King still retains hi«

" prerogative without restriction. Christian's note to i Black, p. 272." If, therefore, the King could at Common


