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Tug Vicroria Praxx Rown Comraxy v. Sonoxs.
Appeat from sexsions—13 & 34 S o, b4,

Querre, whather 8 party, having sppealed to the Quarter Fessfone, under 134 13
Vic., ch, 5 from & contletieon by a justice of ey pesce, Bar gay eight of appeal
from the deciston of that eourt,

$fsnsh right exists the conviction must bo refurned to the conrt above, anen-

tezinyg the appeal.

The appetlant, having been convicted by one Robert Bird, a
Jjustice of the peace for the county of Hastings, for passing a toll-
gate on defendnnts’ rond withowt paying the lawful toll, appeated
to the Quarter Sessions, where the case was tried by a jury, and
a verdict rendered for respomieuts, uphelding the conviction.
The proceedivgs weve removed into this court, by certiorers, but
the return to the writ set forth only the evidence, and the charge
of the chairman of the sessions to the jury.

Jellett for tue apellant, Walldridye, Q. C., contea,

The court held that the conviction should have been returned,
being the ground-work of the proceeding, and that for want of it
the cause was not properly befure them, and could not be enter-
tained. They also expressed doubts whether there was any riglst
of appeal to this court, under the circumstances, the defendant
having appeafed to the Quarter Sessions, uuder 13 & 14 Vie., ch.
54, aud given the bond required by that siatute, the condition of
which is that theappellant shall ¢ appear ot the said sessions avd
try such sppend, and abule the judgment of the court thereupon;™
bat ag the parties had both concurred in bringing the matter vp,
the appeal was dismissed withiout costs, aud the vecord was order-
ed to be ramaitted to the court of Quarter Scssivns.

Dresierp v. Gaear Westeax Ranway CoMpans.
Demurrer—Surplusuye—Practice.

An Allegation of datmases on a grousd n whiell the Plaintif is not entitid to
recoser does not ferms geeund (or detureer to & declarutioa,
Mero surplisage Is not a gowd ground lor dawseren
{6tk Octodber, 21837.}

'Lhis action was brought by the plaintiff as adminisiratriz of the
Iate Edmund Duflield, for damages on account of his death, whicl
wax ocensioned by the Degjardins Canal Bridge accident on the dif-
fendant's line of Railway, near Hamilton.

The declavation, after setling out the accident and death of
said Duflield, proceeded, < and thereupon the plaintiff, as such
admintsiratrix a aforeseid; and for the benefy of the said Ellea
Dufiield,” (piaintiff}, * and also for the benefit of Mury Duflield,
sister of tae said Edmund Duffield, brings her snit,” &e.

The defendunt demurred to this declaration on the ground that
the action was brought on behalf (nmong others) of Mary Dufficld,
no damages on hier account beiug recoverable at Law.

Horphy (1L, B.) upplicd to huve this demurrer struck out as
frivolous on the ground,~—Ist. That even if the claim on behalf
of Mary Dufield were not gaod, yet it was not o ¢..use of demurrer
to the wweir declaration,  He cited on this poiut Amory v. Brod-
rick, 1D & R, 361, 6 B& A, 712, aud Duglicld v. Scott, 3T R, 374,
24. That a non-complinuce with a rule of practice not aflecting
the substance of the plemling cannot form ground for demurrer.
He cited ou this paint Vere v. Galdsharouyk, I Bing. N. C. 833.4;
Tyndall v. Utlestorer, 3 Dowl. 25 Darting v. Guraneg, 2 Dowl 335.
Nor can & mere inaccuracy not affecting the substance of the plea.
He cited on this point Marshall v. Thomas, 4 Moore & 8. 98:
Stranegham v. Buckle, 1 1. & W. 519; Harrison’s €. L. P, Aq,
P- 199, notes.

Drarer, C.J. C.P.—1 strongly incline to teeat the demurrer as
frivolous. If the allegation compiained of were omitted, an
eatively gaod cause of action would remain, and wlle per mutde
non vitiatur. It scems to me like ciaiming damages, on » breach
af contract, on several grounds, some of which the plaintitf cannot
be allowed to go into. The atlegation is surplusage, as it strikes
me, and may be wlolly rejecied and therefore is no grouund for
demarrer, It is ao graund of demuccer to & bresch that damages
are ¢laimed which plaintiff is not entitled to vecover: {Imory v.
Brodrick, 5B & A 712, and sce the cases collected ju notes 1 20
Saunders Reports, 285 & 6.)

I thiak tie plintiil on the whele entitled to the arder to sot
aside the demurrer 3 she mag, if she peefers i¢, take the onder to
ameud her deelaration without ¢osts. Order graated.

Mercer v. VoeuT ET AL
Yenuew ' hange thevenfow Fractics,

In all transltory actions the tenue may be changed by oither platntlll or defondant
ou his showing to the Coutt or Judpw & reasonable grouud therelur,

The planti] must amend his declaration n order to ehange his venue,

It osdes 20 expestite 1He trsd S the caso, Whien paimil swears that otherwisoho
witl pralabiy tose bis debs, it ny Lo comsidered suasonablo grousd for his
chauglog his venne,

{1at December, 1857.)

The particulars of this caso appear in the judgment.

Haoaury, J.—This is an action on & note—ples * non fecit.
Venue is Inid in Qxford, and Plaintiff moves on uffidnvit for leaveo
to amepd bis declarntion by changing the venue from Usxford to
Yark and Pecl, on the ground that unless he can try the cause at
the Winter assizes in the latter counties, ke is very likely to luse
hts debt. He also swears that, from conversations with defendant
he believes the plea was plended to gnin time muerely, and that
there is no real defence.  No aflidavits are filed by detendant, but
he abjeets to the propesed change.

The practice is not veryeaplicitly statrd in the beoks, In Chit-
ty's Forms 1834 page 771, it is stated “ In a tramntory action
if the plaintiff having laid the venue in one county atterwards de-
stres to change it to another, be suny obtain a Judge's order for
leave fo amend the declaration by attering the venue accordingly,
upon satisfying the Judge that there is reasonable grouud for the
application.

in Chitty's Archbold, 1856, Vol. 2, 1273 4+ If the plaintiff from
circamstances xhowld afterwards desire to chuuge the venue (in
tranzitory actions) he may obtaiu leave to amend his declaration
upan stating to the Court or Judge any reasonable groumi for this
application, even after plea pleaded. tsgue joined. or non-suit.”
In Bagley’s Practice’ 322 ¢ As the plaintiff Las it in his own power
t0 lay his venue in'the Couaty tn which it is most convenient for
tim o try it, in the first ustance, the amendment will only bo
allowed under peculiar cireumstances, and uniformly upen pay-
meng of costs. In Fie v. Bousfield, 2 Dowl. N. 8, T05 (3843)
Witliams, J. says, * The defendant might have had » good ground
for wsking the Court to change the venue. But the plaintiff who
tad his option when he brought his action and had & complete
knowledge of all the circamstances connected with it, must shew
4 veasonable ground for such application. I think that the appli-
catien is not & matter of course, but that the plaiatiffeusy lay
his grovuds for it.””  Most of the older caves nrecited in Crooksv.
House, 3 U.C. 0.8. 308, where an application by plaintiff to chapge
the venue after bis cruse having been struck out of the dacket at
Niagara asstees, wnd his ouly reason being that by changingto the
Home Assizes he could try his case earhier. The Court refused
kis application ax inconsistent with general practice, unless some
very strong grounds were laid for it; Saderison v, Jayne, 16 C.8.
5603 Turnley v, London, N. W, Ry. Co., 16 €. B. 573, may be
notical.

Our awn Rule of Court, 20 Victeriee No. 19, savs, * In all ¢cases
the venue way ac any nct be changed according nx it shall appear
to the Court or Judge that the couse may be more conveniently
and fitly tried in the Dounty in which the cause of action srose,
or in that in which the venue has been laid.”

On the whole it appears to me that it rests altogethier an the
cage the plaintitf can wake out for making the chuuge desired.
Tn this ease I think he has shewn sufficient grounds, and I allew
the plaintidf to amend the decaration as asked in the rummons on
payment of costs, and that the venue be changed accordingly.
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CORRESPONDENCE.

To the Edifors of the Laws Jonrnal.
Toronte, January 17, 1858,
Gexruexex,~It is much to be regretted that there is no
gentewan in the Profession willing to undertake the task of
publishing an edition of the Chancery Orders with notes of
decided cases, giving 1t 1he same time the Chaueery Statutes
and other similar fnformation for the use of Chancery practi-
stioners. The monopoly of publishing the Chancery Orders,




