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of Court and keep it, whether it is paid in as a
simple admission of liability (in which case of
FOUrse he would be entitled to keep it), or paid
In in the nature of a payment of, as it is some-
times called, ‘blackmail,’ to get rid of the
trouble or nuisance in some way. It is paid in
and the plaintiff has a right to take it out of
Court, and to keep it as his own.”

Baceartay, L. J.,said :—

“The case of Berdan v. Greenwood, which
Wwas followed in Hawkesley v. Bradshaw, L.R.
5Q.B. D 302, not only decided that sucha
form of pleading was correct and proper, or
might be had recourse to under the new rules
of pleading, but also indicated what the effect
of such pleading would be. After the money
Was so paid in, it was open to the plaintiff to
take the money out of Court, solely and en-
tirely at his own option and discretion, either in
full satisfaction of the demand made by him in
the action (in which case he would tax his costs
and sign judgment in the usual way) or to take
the money out of Court, and with it go on with
the action for the purpose of seeing whether he
Would be entitled to a larger sum than the
amount paid into Court ; and then in the event
of his so taking the money out of Court, and of
€ventually there being a judgment in the defen-
dant’s favour, either arising out of there being
no liability, or arising out of the fact of the
Mmoney paid into Court being in excess of the
amount the plaintiff was entitled to, in either
View of the case the plaintiff's right to retain
the money would have been clear.”

Brerr, L. J., said :—

“The case of Berdan v. Greenwood appears
1o judicially decide that such an alternative and
Inconsistent mode of pleading is now to be al-
lowed, and that so much of that pleading as
concerned the payment into Court is to be con-
sidered as having precisely the same effect as
2 payment into Court had before the Judicature
Act;; that is to say, that, if a defendant will pay
Money into Court, although at the same time
he denies his liability, nevertheless the plaintiff
18 entitled to take that money out of Court ;
and, if the defendant afterwards succeeds upon
:?ﬂ‘e .quest.ion of liabili.ty, nevertheless-the plain-
of és entitled to retfun the money so taken out
deli;mrt. As -Thfasnger, L. ]J., in the judgment
ud ered by him in Berdan v. Greenwood, (the
ludgment of the whole Court, although delivered

by him), says: ‘Therecord . .. only shows
that the plaintiff has obtained, through the tim-
idity of the defendants, something which he
had no right to obtain;’ that is to say, that, by
the exertion of the plaintift’s solicitor in bring
ing the action, and the timidity of the defend-
ant in submitting to it, the money is ‘re-
covered or preserved’ by the exertion of the
solicitor.”

LixpLEyY, L. J., said :—

“ The practical result of paying money into
Court in the alternative way in which the money
was paid in here will be found worked out in
the judgment of Thesiger, L. |., in Berdan v.
Greenwood, and, as I understand it, it comes to
to this, that the plaintiff can get the money so
paid in. He can take it in one of two ways:
He can either take it in satisfaction and tax
his costs, which course puts an end to the ac-
tion ; or he can, if he likes, take the money
out of Court and go on and try and get more. If
he goes on and tries to get more he must prove
two things, namely, the defendant’s liability,
and that the money paid in is not sufficient. 1
he choozes to do that he can, but if he fails,
then, as I understand it, he is still entitled to
retain what he has got already by taking out
of Court the money paid in, the defendant hav-
ing risked his chance of what might happen if
he paid it in in that particular way.” .

[The rules under Imp. O. 30 and those under
Ont. O. 26 are wvirtually identical. It may be
mentioned that the C. of A. held, further, in this
case, that the money paid into Court had been
 yecovered or preserved” through the instru-
mentality of the solicitor within the meaning of
sec. 28 of the Imp. Solicitors Act 1860, (23-24
Vict. c. 127) which enables Courts of Justice to
charge property recovered or preserved with
payment of costs. No similar clause occurs in
our Act respdcting Atlorneys-at-law, R.S. O.
. 140}
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JENNINGS V. JORDAN,

Imp. O. 16, r. 7—O0nt. O. 12, 7. 7, (No. 95)
Parties—Trustees.

Held, that under above order, trustees of an
equity of redemption sufficiently represent their
c-stuis que trust in a redemption suit, no direction to
the contrary having been made by the Court.

[Aug. 3. H. of L.—L. R: 6 App. c. 698.

This was an action to redeem a mortgage.

It was objected that the cestuis gue trust of



