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The judgment of the Court Was read by FERGU8ON, j
who said that the action was brought for mnoneys due und.r
agreement in wvriting, dated the 15th September, 1919, wbei
the. defendant gave ta, the plainiffs an order for a machine, i
agreed to) pay therefor 5487.50.

At the. timne of giving the order, the defendant miade au adva.
payment of $48.75. The. balance %vas to, be paid in instalme,
and the titie to the machine was net to pass uintil payment
full. There were provisions, in the event of default, fo>r accel
ation of payments, forfeiture of deposit, etc. The machine
shipped by the plaintiffs and received by the defendant, but so
wveeks later %vas reshipped to the plaintiffs by the defendla
because hie thoughit he would b. unable to rnake his sube.qig
payments.

The. trial Judge found that the plaintiffs refused ta take
back, but said that they wvould hold it subject to the defendar
order, and that they were so, holding it.

The. defeudant contended that, as hie had returned the macbn
the plaintiffs' remedy was llmited to declaring a forfeiture un(
clause 4 of the agreement, of the $48.75 paid as a deposit. Clai
4 provided tlwt any advance payment made by the purcha
at the tie of the. execution of the order, should b. forfeit
as liquiiiatýed (lainages to the. plaintiffs if the purchaser failed
complet. the c>ntract.

The trial Judge did not agree wvith the. defendaut's couteuti<
and in that the Judge was right.

As atated by Hagarty, C.J.O., mn Sawyer v. Pringle (189
18 A.R. 218, at p. 221: "This agreemnent canuot properlyr
called 'a coutract of salie.' It ia an executory agreemnent for
future sgale on performance of certain conditions by the. defendani

Shipment and delivery to the. defendant entitled the plainti
to payment in the. surn and at the. tumes stated in theage. e
Tuft v. Pouesa (1900), 22 O.R. 51; and default. in payment ga
them the. right to have the. future paymients accelerat.d. T
plaintiffs were nlot obliged to take advantage of the. defendan
default; but, if they chose te do so, they mnight, as they did, ta'advantage of it for the. purpose of accel.rating the. Paymeni
Neither were the defendants obligcd ta take advantage of C]
breach for any other purpose. They might still have the. rigt
if they chose to exercise it, ýto terminate the. contract, and app
the. paym:ents made at the. tiue of termination on accouit,
rentai, or te forfeit the $4&.75 advance paynient and sue for ti
purchase-price.

In the. circumst-ances, it was not necessary ta decide whu
would b. the. rigiits of the. par'ties in case the. plaintiffs elected 1


