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-teThe appeal was heard by ARMOJR, C. J.O., OSLER, MACLENNAN, Moss,
and LISTER, JJ.A. MIR. JUSTICE LISTERz died while the case was under

t consideration. A majority of the remaining members of the Court agreed
upon a judgment varying that of the trial Judge by lirniting the plaintiffs'
recovery to damages suflered by reason of the delay up to the time that the

defendants had placed the cars in such a position that the plaintiffs could
take their goods.

Wallace Nes6dt, K. C., and H E. Rose, for the appellants. G. F
.S/zeley, K.C., andj. Baird, for the plaintiffs.

[April ii.
Toiv. 0F WVHITY v. GRAND 'rRUNK R. IV. Co.

Ra-as--S/atutori' obligitioz-Enfor«ementi/y murncpality-Prozibiiot.,
againsi rernor ai of" 1' orkshops "-Breach -Danaiges.

Upon a motion made by the plaintiffs, pursuant to leave given in the
judgnicnt reported in x 0. L.R- 480, for leave to amend by claiming a
rernedy against the defendants by virtue of the prohibition contained in s.
37 Of 45 Vict., c. 67 (O0j., providing that " the workshops now existing at
the town of Whitby, on the Whitby section, shall fot be rcmoved by the
consolidated company (the Midland Railway Company of Canada) wit'nout
tt1e consent of the couincil of the corporation of the said town."

11ê((4 that this section imposed an obligation upon the Midland Railway
Coiripany of Canada for the benefit of the plaintiffs, who were entitled to
inzc;ntain ai) act;on thereon in theii own name and hy virtue Of 56 X'ict..
c. 47 (D.), amalgamating the Midland Conmpany with the defendant£, and
cl. 3 of the agreement in the scheduie to that Act, the plaintiffs coffid
maultain in action against the defendants for damages for any hreach of
thc obiigation cormiiued by the Nlidland Company before the amalgama-
tion, or by the defendants since the aalgarnation ; and the p!aittffs
should be allowed to aniend, aîid to have judgnient for such damages as
they were entitle'l to.

Hcit, also, that "the workshops now existing' meant the buildings
used as workshops ;and damages cou!d flot be assessed on the basis oftbc
Prohibition being against the shutting down of or redîîcing the extent of

f the work carried on in the workshops.
A v-'uc/ K.C., and K.cd/ C., for the l)laintiffi. Gassels,

K. f., for the deferndants.


