
WILLS. 874
"• *he witness un v. hose oath n whs proved, 
it wns M-t aside by the Indy, of probate, ,,n 
the testimony • •!' the n-nmitiing witness: y, 
II.. and his brother, that NI II did not sign 
his name to tin w ill as witness m,tj| ;,f,, , 
the testator’s death.

Ibid, reversing the derision «.f the judge 
of probate, with eosts of th, appeal, and eosts 
below, to be paid by the petitioner, that, after
tin- long lapse of time, ii was ............ il,le io
acvept the evidetive of M H and his brother

hotli being interested parties to establish 
the invalidity of the will, as against the oath 
of the deceased witness upon whose i.-tinn>n\ 
it was proved

Held, that while sonie weight should In* at­
tached to tlie finding of the judge of prohal, 
it was imiMweihle for the court, on appeal, i,, 
feel Iiohiki by such finding, when it appeared 
that lie came to the convltisiou lie did simply 
on the evidence of the two interested parties, 
and without considering other facts hearing 
on the ease.

The devisee of a portion of ilie property 
under the will conveyed his title to a third 
I tart) and l-> several inti rmedi it« < on • y
a lires it vaille to XI. el g|., will» opposed tile
decision of tin- judge of probate setting the 
will aside.

Held, that XI. et al., as •• parties interested." 
were voui|ieteul parties, and clearly entitled 
to be beard, even though “ parties interested " 
were not s|)eeifically mentioned among those 
to be cited.

Held, that the naming specifically of heirs, 
devisees, legatees, and next of kin. in the 
statute, was merely a matter of direction, 
leaving it o|ien to those having ait interest 
to intervene for the purpose of protecting 
their rights. Hr K'ittnt, of Itmimi It llill. 
:w 4M.

21. Proof of esecution irknonluhi
w« nt Wilneate» I pace! | The la at " ill 
and testament of A. (' was contested on the 
ground that ii was in the handwriting of the 
residuary legatee, that it did not express the 
true will of the deceased, that deceased did 
not know or approve of it. and that ii was 
not properly executed, not having been 
*' signed or acknowledged by deceased in the 
presence of two or more witnesses, present at 
the same time," etc.

The evidence showed that, at the time tin- 
will was executed, deceased was present, but 
was sitting about fifteen feet away from the 
witnesses : that the words nt the end of the 
will were rend over in a low tone s<> that 
the witnesses were tillable to say whether they 
were heard by deceased or not. Neither of 
the witnesses was able to say that tin- signa 
tare of deceased was affixed to tin- will when 
they signed, or that lie saw it if it was there, 
and bath agreed that, if the signature was 
there, deceased did not in their presence ac 
knowledge it to be her signature : nor did 
they hear her asked the iptestion whether it 
w as her signature : nor was there evidence of 
any other act or conduct on lier part which 
could lie considered the equivalent of an 
acknowledgment. According to the evidence 
of the witnesses she said nothing, and ap­
peared to he Indifferent to what was going 
on. One of the witnesses was unable to say, 
after leaving, whether In- had witnessed a 
will or not.

Held. that, assuming it to Is- true that 
deceased was asked, in presence of the wit­
nesses. whether this was her will, and whe-

llief sin W idled tile w itnesses to sign, the 
evidence did not yo far enough, it Is-iug 
• 'sentinl to shot' tlint the witnesses heard 
isith question a ml answer In », I'ntut, „• 
Mu ni Culltn, ,Iti -|XL'.

* hi appeal to the Siipretu I’ourt of Van

Held, a Aiming the judgment appealed from. 
Mint two courts having pronounced agnitisi 
Mr validity of the will >mli decision would 

he reversed by » second court of appeal 
l/> Veil \ CulltH, :Vl S V. V. ôlü

V dit hx« ami Viwte.
22. Action against executor font a 

l“i"l "lit ni I 'tnh | III nil action again*' 
executors involving tin- <>onst ruction of a will. 
wln-r« tin- plaintiff succeeded a* to part of 
her - laitii and failed as to another part, tin- 
costs of IhiIIi parties were ordered to be paid 
out of the estate. Will in hi a \. Thuraton.
21 :tr,7

VI. ( A i Hex krai Rvi.e*.

23. Construction W'oiila importing 
iniidition — /nt- stth g Vesting.) — Tin­
iest a tor K.. by his will bequeathed all his 
property to i.is executors ii|ioii certain 
trusts. One beqtu-Hl was of a sum of 
SF21UWNI. "in trust, that tin* trustees, etc., do 
pay the income and interest thereof " unto 
his daughter Hannah Moulton, wife of Ed 
w ard C. Xloiilton, half yearly. “ during her 
natural life." and it was further provided a* 
follows:—“And from and after the decease 
of my said daughter, Hannah Xloiilton. I will 
and declare that the said trustees, or the 
survivor of them, etc., do and shall pay and 
(list ribute said principal sum of #2u.ihhi. hIh>\<■ 
mentioned, to. between and among the children 
of inv said daughter. Ilniinali. and their 
legal representatives, respectively, equally 
share and share alike, to their own use and 
uses forever."

Hannah's son. Samuel K. Moulton, was 
living at the death of the testator, btft died 
soon afterwards, intestate and unmarried 
1 lannali'H other children died before the testa

Held, that the share, or estate in remain­
der, vested in Samuel K. Moulton, at tin- 
testator's death : that the trust existed and 
was declared, and the other words were n 
mere dim-lion to pay from and after the life 
tenant’s death.

The court is always slow to construe the 
words of a testator as importing a condition, 
if a different meaning can fairly he given to

In construing a will the court will pri­
vent an intestacy, if the language will rea 
somtbly admit of that being done. So tin- 
court always favors ,i vesting. ( Xlengher J.t 
t oil v. Moulton. 40/30S.

VI. (Ht Designation or Devisees and 
Their Sharer.

24. Residuary bequest.) — Testatrix, 
after making certain specific bequests in the


