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What then, if any, is its effuut upon the relations of
Phîlinda Todd and l'arley Hutnt thei eider? In titeir incep-
tion, in 1826, clearly none. Not bease(ideon Todd was
stili alîve. rrlat is tlue very eircunîstatic(e to which, and( to
which only, this logislation lias applica;tion: Re Nesbiti, 3
Demarest at p. 336. But because the requisite period of 5
years had not; then elapsed. These parties, it is admitted,
went through a cereniony of inarriage in 1826. They never
intendcd to cohabit illicitly. The 5 years frorn lier deser-
tion by Gideon Todd expired, 1 have fouîid uipon the c vi-
dence, prier to the tiine, in INovemuber, 1829, wluen 1>lindi(a
Ellison gave birth to Parley Hunt the younger. Il it wore
proved that a inarriage had takJeni place between these parties
during this interval, the Act of 1830 would apply to it.
Should such a marriage by mutual consent be presumed?

1 do not sec how sueli a pret3umption eau be made. Thc
fact of the continued existence of Gideon Todd being estab-
lished, there was ne presunuption of his death. INothing had
occurred to remove or extingulali the impediment of the mar-
riage to him up to the end of 1829. Thougli, if there had
been actual proof of a iA1arriage in 1829, alter the 5 ycars
]iad expired, the statute of 1830, by its retrospective operation.
mÎglit validate it, it la quite another thing, ln the absence of
sucli evidence, te presume that these parties did an act which,
thougli net criminal, by reason of the saving statute of 1788,
would certainly have been, at that time, illegal. Nothing îu
thle statute of 1830 compels or even counitenances a presump-
tien go contrary te the fundamental pninciples of jurispru-
dence. It 18 only upo'n the cesser of the impediinent, actual
or presumed, that even the strong presuînption in faveur of
iarriage ean prevail. It being, therefore, impossible to pre-

sumne that a marniage took place between his parents ini 1829,
the statute of 1830 flnds no subject of that date upon which
At could eperate, and it necessarily follows that Parley Hunt
the younger was born out of Iawful wedlock and as an illegîti-
mate chîId.

But, if the effeet of the statute of 1830 when it became
law was, lu the case of a persn whose husband or wife had
been absent -for 5 successive ycars, without being known to
such person te be living duning that time, te extinguish or
,neutralize the obstacle opposed to his or hier marriage by the
former mamrage undis8olved, and te render sucli a person
capable of entering into a new marriage contract, May net
anid should not it be presumed that 'parties in the position
occupied by Philinda Ellison and 1?arley Hlunt the eider
marrried eo instanti thiat the statute became law? 'Upon th(,


