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Held, however, that that case was distinguishable, as it was
decided on the apecial provisions of the Insolvent Act of 1875
which were quite different from those of the Assignments Aect, also
on the grouud that under the latter Act a debtor cannot get u dis-
charge withoat payment of all claims in full, whereas he might
under the former,
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SCHELLENBURG v, CANADIAN Paciric Ry. Co.

Railways—Obligation to fence,

The meaning of the words ‘‘not improved or settled, and in-
closed’’ in sub-s. 3 of 8. 199, of the Railway Act, 1903 (D.) des-
cmbmg lands on either side of the railway which a railway com-
pany is not required to fenee off, came again under consideration
in this case  The chief justice held that the plain meaning was
the same ag if the words were, “‘not improved and inclosed, or
not settled and inclosed,”” so that if the lands are not inelosed,
there is no obligation to fenee, thongh they may be bo'h improved
and settled or oceupied,

Dreger v, Canadian Northern Ry, Co., 15 M.R. 386, 41 C.1.J.
347, not followed.
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Evidence—DProof of verbal agreemenl coilateral to writien con-
traci—Warranty—Representation on condition, when treated
as ground for res ission, and when as warranty only.

To an action hy the plaintiffs on a lien note or agreoment
wherehy the defendants promised to pay the plmntlﬂ"s $465 and
intereat and ackr.»wlodged that it was given for a pair of horses
and agreed that the title, ownership and right of possession of
the horses ghould remain in the plaintiffs until the note should
be paid, with power to retake possession and sell on default of
payment or on the happening of other events mentioned, the de-
fendants pleaded that the horses had been sold to them with &
verbal warranty that they were young and sound and free from




