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q, In Plsillips v. Foxall (L. R. 7 Q. B. 066) it was held that a surety was discharged
i»4 when an obligee contintied the party, whose honesty was guaranteed, in hisi

servicé after knowledge of his dishonesty, %vithout communication of the discoverv
of bis dishonestv to the suretv; while in Sandersait v. Aston (L. R. 8 Ex. 73) it '
wý l, %as held that a plea stating that the obligee of a bond who haxs continued in his
servce a clerk and trav'eller who had failed to pay over sumns received by him,

contrary to the condition of the bond t'iat he should w'ell and satisfactorily
accotint for and puy over to the plaintiff ail suns received for the plaintiff's use,
ind that the plaitiif. though well knowing the said dJefauits, wholly ornitted and

4 neglected to inforrm the defendants thereof, and continued to cxnpioy the CIerk
in bis service, %v'as a good plea to an action on the bond for the breaches subse.
quent to the titic when the plaintiff kniew of the previous defaults. Sanderson v.

~ f.~ Aston, bowever, Nvv's so decided upon the supposed authority of Phillhps v. Foxal!,
but certainIv g.)es ImuICh bevond what that authoritv would justify, and the Courtj no\N found it impossible to recoricie the decisiait in Sczndcson v. .4stan wvith the

assaradv cited. ''But." added Denman, J,"even assuit gi ob

binding authority on an undistingnishable state of facts, we thiink that it is nlot

an audefcnce that in the present case there was evidence for the jury of sucb a

4on demurr and decides oîuly that the plea stated facts of non.payments whichl
woere I)rima irfacie a breach of dutv wvhiclh \ould have entitled the obligee to dis-

tcharge the person emnploved. It by no means follows that if ail the facts of that

c ase had becen sîont there wouldt ipon the whole inatter have been any caseilfor the jinry in support of the defence iv question. Eveni if the cases of Pi>illips
v. Foxal! alid Sanderson v. Aston were applicable ini other respects, we think that
they are distinguisl.a)le in principie froin the prescrit case on a ground upon

Nvhich the Court of Common Pleas in Ireland held the surety liable in the case
of Lau-der v. Linc-der and others. That Nvas an o'ction on a bond givenl to the
plaintiff, a cotnnty treasurer, by a highl Constable as barony cess collector. The
defaults coiîsisted of lodging moneys in his own bank instead of îhe county
bank, and retaining in his hands more than &'oo at a time, in violation of the

.4 ~.conditions of the b:)nd. The Court heid that, though Fhillips v. Foxall would,
have appiied if the plaintiff bad been a private individual, the sureties were liable
because the treasuirer nmerely sued in bis officiai capacity, and nio personal equity
couid be set up against biin. It was no doubt there said: ' He does nf)t appoint
the high constable; ho cannot dismniss him. Pitillips v. Foxali and ail such cases
are grounided on privity existing between the plaintiff and defendant.' Stili we
think that ivbere the parties taking the bond are mere trustees for ratepayers, as
the corporation here were, and the collector also a person who owed a duty to
the ratepayers, the sureties who had guaianteed the proper discharge of his

Sduties have no right to shelter themselves under the neglect of its duty by the 9
corporation in not insistitlg on the fulfihnent of the very conditions of the bond
to whichi they are parties. The corporation may themselves be looked upon 1 asf ~ public officers ' as niuch as was the treasurer in Lawder v. Lowder and others.'"f And in the resuit it was held, accordingly, that the defendants were not dis-
charged from their liability as sureties.-Irisit Law Times.
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